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Introduction

Power NI Energy — Power Procurement Business (“PPB”) welcomes the opportunity
to respond to the consultation paper on the I-SEM Capacity Market Code (CMC).

PPB also endorses the EAI response to the consultation paper and in particular the
proposed auction timetable for each auction which we also include in this response
for ease of reference.

Concerns with the CMC development process

PPB has actively engaged in the detailed design of the revised market
arrangements, and has participated fully in the Rules Working Groups that were
established to progress the development of the TSC and latterly the CMC. Whilst we
supported this approach to the development of the Codes, we have major concerns
that the engagement was constrained and the dynamic discussion and consideration
of the intent and drafting of the various sections of the CMC that we expected did not
happen and as a consequence the proposed CMC is not as robustly defined as it
should be or would have been, had appropriate time and resources been available to
provide a more thorough challenge.

We had anticipated the development process would have been an industry wide
process but this quickly changed to become a TSO/MO driven process through
which they largely developed the rules in isolation and the Working Group (WG)
meetings provided little opportunity for engagement and discussion but rather
became a broadcast high-level commentary on the papers that had been circulated.
This in itself raises significant concerns given the TSOs and MOs are key
participants in the market and have multiple roles that risk conflicts of interest as the
potential for bias (conscious or unconscious) over their design interpretations,
responses to participant comments and questions and ultimately the drafting slant of
the TSC. There was limited third party oversight of the process which could have
helped address this imbalance.

The volume of documentation driven by the compressed timetable, and the overlap
with other substantive consultations and workstreams meant participants had
inadequate time to review the documentation and attempts at discussion in the WGs
were quickly closed down. Notwithstanding this, the separate Viridian business units
submitted a substantial number of comments and queries. We note ESP’s comment
from their recent Stocktake report* which confirms that industry were overloaded and
as a result the quality of the scrutiny was diminished which can only raise questions
over the integrity and “fit for purpose” of the arrangements.

! “the design has been developed in consultation with the industry, who have also been part of Rules Working
Groups scrutinising that design - albeit recent workload at the Rules Working Groups has inevitably impacted the
level of scrutiny of rules by participants, and hence the level of comfort that can be derived from this process”
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Structure of response

We set out below:

(i)
(if)
(iif)

some general comments on the draft CMC;
responses to specific queries raised in the consultation paper; and

specific comments on the CMC drafting in the form of the template
requested.

Note that these specific comments represent an amalgamation of
comments collated by Viridian Group based on input from each of the
individual business units and from Viridian’s corporate team (including
Legal, Treasury, Finance, IT, and from the Viridian I-SEM project team.



General Comments

Governance Structure, Parties, Content that is inappropriate in the CMC, and
Cost Recovery

There is a concerning lack of clarity regarding the wider governance of the Capacity
Market arrangements. The CMC governs the delivery processes that lead to the
award of Reliability Option (RO) contracts but there are many regulatory inputs
required that must follow best practice regulatory decision making procedures that
include general consultation and which must also be choreographed with DS3
arrangements to ensure participants’ risks are understood and minimised as they
participate in the CRM auctions.

This concern is highlighted by the fact the RAs are not a party to the CMC yet there
are many references to obligations on the RAs to undertake actions which, given
they are not a party to the code, are unenforceable. Any such obligations should be
removed. There are occasions where RA actions result in input to the CMC, such as
through the consultation upon, and determination of, various inputs. In all such
circumstances, the CMC should be drafted such that upon notice by the RAs of
changes to those inputs, the actions that the TSOs must take following such notice
are clearly set out.

Similarly there are a number of instances, such as in clauses B.6.4.1 and H.3.2.3
(plus others), where obligations are placed on the TSOs to perform certain
obligations upon request by the RAs. Any such obligations are more appropriately
specified in the TSO Licence and the outputs of any such obligation, where relevant
to the CMC, should then be treated as a change of input and all the CMC need
address is the action that is required following notice of a change to those inputs.

The draft CMC proposes to levy Accession Fees and Participation Fees on Parties
and the proposed process is that the TSOs are to “report” proposing rates to the RAs
for approval. This is an abnormal and opaque process that is not normal regulatory
practice. It would be more normal for any costs the TSOs face in undertaking the
CRM Delivery Body function to be the subject of an additional allowance under their
existing TSO price control. This would be a much more transparent process that
would provide for public scrutiny of the costs as part of the normal price control
consultation process (and is in line with the price control process for the MO role).
Such inclusion within the existing price control arrangements would minimise the
regulatory oversight as it would just be another element of an existing process and
the Under/Over recovery mechanisms already exist within the current price control
arrangements. This approach would also enable the costs to be recovered under the
existing tariff framework of Transmission Use of System Charges or alternatively
they could be set up to be recovered by the MO under the TSC. In either approach
this would avoid creating another tariff and would enable a lot of the financial
elements to be removed from the CMC?.

2 Leaving only Performance Security required for Awarded New Capacity under Chapter J
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Modifications Process

We do not believe there should be any difference to the Modifications process and
that the tried and tested process that has functioned for the TSC should be adopted
for the CMC. This could be achieved by either pasting the TSC provisions into the
CMC or alternatively providing for the TSC modifications arrangements to also
govern modifications to the CMC under the same panel.

Exemptions from RO Obligations

RO obligations should be set aside where the capacity holder’s inability to honour its
obligations are impeded by events beyond their control. Such events include:

e unavailability of the electricity network;
e unavailability of the gas network or gas flow orders or gas nomination rejections;

e failure by the TSO to dispatch the capacity despite the capacity being available
and having offers in place (be that because the capacity is being held back for
reserve or other ancillary service or because of a TSO forecasting error, etc.);

e other Force Majeure events.

Such setting aside of obligations could be enacted through explicit carve outs which
could be specified in Section I.2 of the CMC. Alternatively they could be carved out
through the Force Majeure provisions although we consider the explicit release
through provisions in Section 1.2 would be the better approach. This could then be
addressed in settlement by establishing notional secondary market trades in the
same way as is envisaged in paragraph M.6.2.1 to address planned outages prior to
the commencement of secondary trading.

Exemption Applications

The process for applying for and discussing an Exemptions application must be
simple and robust and the time allowed to interact on the application must be
appropriately included in each auction timetable. The CMC is not the correct or
appropriate location for the details the Exemptions process as the only aspect
relevant to the CMC qualification and auction process is whether or not an
Exemption exists. The process should be consulted upon by the RAs and the
resulting decision paper should specify the process including timelines, pro forma
application forms, etc.

Similarly the definition of Net Going Forward costs is not relevant to the CMC and
should be removed. The determination of the Specific Price that a participant
requires to bid in an auction is a matter for discussion between the participant and
the RAs and the process for such interactions should again be specified by the RAs
following the conclusion of a consultation process.



Market Monitor and Market Audit interaction

We are concerned that there is the potential for a conflict of interest if the roles of
Market Monitor and Market Auditor are carried out by the same entity. To avoid any
risk, the roles must be carried out by separate entities such that the Auditor can
properly assess the overall auction process, including auditing the performance of
the Market Monitoring role and hence the requirement for independence.

Market Power & Conflict of Interest

The RAs have previously recognised that market power is significant in [-SEM but
the only mitigation measures that are proposed relate to capping prices. As we have
previously raised in our response to consultations, we remain very concerned about
the scope for predatory pricing and the lack of any intrinsic process to ensure such
actions are not employed to distort the market in terms of both the clearing price and
on the capacity successful in securing ROs. This needs to be addressed.

We also continue to be concerned about the conflict of interest within Eirgrid who will
be the delivery body for the CRM auctions, including secondary trading, while at the
same time being a participant in the CRM as owner of the East-West Interconnector.
While we note the RAs intent to impose mitigation measures®, we have concerns
with, for example, the proposals that the TSOs are to be responsible for developing
the Secondary Trading products and for determining the frequency and timing of
Secondary Trading auctions, particularly where these could be scheduled or
rescheduled to mitigate risks from outages on EWIC. Given this potential conflict, we
consider that the TSOs should not be involved in any such process and that such
matters should be decided by the RAs following engagement with all market
participants.

Interconnector participation in Secondary Trading

Finally, the process for how, and to what extent, Interconnectors are eligible to trade
in the Secondary market is unclear. It appears from the CMC that they are eligible
but Interconnector capacity is different. Firstly, the de-rating factor for
interconnectors may mean there is greater capacity available between the Aggregate
Import Capacity and the De-Rated Capacity and secondly, the CfD obligations for
Interconnectors are to be based on their availability rather than on the delivery of
electricity and hence a secondary market trade between a Generator seeking outage
cover and an Interconnector taking on that additional RO would increase the risk of a
‘hole in the hedge”. The role on Interconnectors in Secondary Trading therefore
requires further consideration and clarification.

® Information Paper titled “Mitigation measures for potential conflicts of interest in the Eirgrid group” (SEM-16-
041)



Locational Constraints

Section M.4.1.1 of the draft CMC states that the TSOs will not determine Local
Capacity Constraints in respect of any auction other than T-1 auctions, unless the
RAs provide written notice to the TSOs do so. This approach is unhelpful and
creates uncertainty for participants. The arrangements would be better framed such
that Locational Capacity Constraints are determined for all auctions until such time
as when there are no longer any locational constraints. We consider that this would
provide a more appropriate reference for the triggers.

We are also concerns that the locational requirements seems to be interpreted to be
fluid given the provisions in paragraph F.4.1.5 which indicate that the TSOs are
given discretion to reduce the Local Capacity Constraint to align with the capacity the
TSOs consider will be available. The purpose of this is not clear but we are
concerned that it provides the TSOs with discretionary rights that could distort the
CRM process and hence it would be better to limit the TSOs activity to determining
the absolute level of each Local Capacity Constraint.

Other

Further changes are noted as being required in various sections of the draft CMC.
These changes must be consulted upon in due course.



Response to Specific Queries raised in the Consultation Paper

Chapter 3 Questions

3.2 — Consequences of the Capacity Requirement and De-Rating Methodology
decision (SEM-16-082)

As noted above in our general comments, the consequence of the higher de-rating of
interconnectors and the ability of this capacity to trade in the Secondary Market
needs to be considered further.

3.3 — Consequences of the Locational Issues decision (SEM-16-081)

We consider that the structure of how the decision has been incorporated into the
CMC is inappropriate and that the use of Chapter M for Interim Arrangements should
only be used to address matters that will be truly interim arrangements (e.g. where
they will only apply for the initial 6 months).

The decision in SEM-16-081 was for Option B to be the Auction Format in the short
term with a desire to evolve to option D in the longer term. We therefore consider
that it would be more rational to draft the CMC on the basis of this decision and
therefore the drafting in Chapter M should be set out in Chapter F given that is likely
to be the auction format used (certainly for longer than a year).

We also consider that the current drafting in Chapter F that seeks to represent a
combinatorial auction process should be removed from the CMC and would be best
introduced as a Madification once the precise form of any enduring solution is fully
defined.

3.4 — Use of Director’s Certificates to support information submitted under the
CMC

There is a degree of uncertainty as to the capacity in which directors, officers and
company secretaries would be deemed to have provided the certification
contemplated by the CMC (and the Consultation Paper). If such persons were
deemed to have provided such certification in their personal capacity, they could be
exposed to potential liability issues in circumstances where the provisions of existing
directors’ and officers’ liability insurance policies may not apply. This is neither
necessary nor appropriate.

The requirement for Directors’ certification under the Code will likely give rise to an
undue administrative and/or financial burden to be borne by the relevant Participants
in terms of the internal diligence that will require to be undertaken in advance of
providing the certification contemplated.

The extent of the information required to be certified under the Code (and
Consultation Paper) is unclear, e.g. whether the certification is similar / identical to
that required to be provided pursuant to the Companies Acts (including in respect of
MAR compliance) and Regulation on Wholesale Energy Market Integrity and
Transparency (“REMIT”), the Markets in Financial Instruments Directive (“MIFID”)



and/or the European Market Infrastructure Regulation (“EMIR”), which overlaps
significantly with proposed provision of the CMC which we recommend be deleted.

3.5 - The Disputes Process

The first issue that needs to be addressed is to ensure there is an appropriate
timetable that provides adequate time for disputes to be addressed within it. We
comment on the timetable below in response to the Chapter 4 questions. A balance
must be struck between facilitating the resolution of genuine disputes and the knock-
on consequences for the auction timetable, although it is not clear that providing
greater discretion to the TSOs is the answer (given other concerns expressed in this
response in relation to potential conflict of interest). It is important that the RA
processes for hearing disputes (expedited or otherwise) is appropriately resourced
and efficient.

We would also highlight that this is likely to be a similar issue for those units seeking
a Unit Specific Price Cap or to Opt-Out, which also requires a streamlined process,
robust dispute mechanisms and appropriate timetabling to enable such activities to
be concluded within the timetable.

3.6 — State Aid Approval

We agree that the proposals to amend Chapter M to facilitate the separation of the
activation of the CMC into two phases, seems to be an appropriate approach.

3.7 — Market Manipulation

Section B9 of the I-SEM CMC appears to have been substantially copied from the
equivalent provision in the Great Britain capacity market code (“GB CMC”). However,
no recognition has been given to the fundamental differences between the [-SEM
and GB capacity regimes that make this provision necessary in GB but unnecessary
and inappropriate in [-SEM.

The GB capacity market (“GB CM”) is framed as a capacity obligation. As such, the
contract requires delivery of energy when called upon and failure to do so when
required results in penalties. The UK Department of Energy and Climate Change
(“DECC”) stated in its June 2013 capacity market strawman that the GB capacity
instruments would “most likely not be a financial instrument” for the purposes of
MIFID. It follows from this analysis that the GB capacity instruments could not be
considered as derivatives for the purposes of REMIT and would also be outside the
scope of MAR, which applies to MiFID financial instruments. Therefore, the GB CM
includes a specific market manipulation clause i.e. because REMIT and MAD may
not be applicable. In other words, the GB CMC provides for a market manipulation
prohibition because none applies otherwise. We note that the market manipulation
clauses in the GB CMC appears to have been designed to closely replicate the
regulatory regime to which participants would have been subject had REMIT and
MAD been applicable.



By contrast, the I-SEM RO is a derivative and is settled financially. ACER has
confirmed that capacity markets are considered to be wholesale energy markets
according to REMIT in so far as wholesale energy products are traded in such
markets. Under REMIT, “wholesale energy products" include derivatives relating to
electricity or natural gas produced, traded or delivered in the Union, irrespective of
where and how they are traded. It follows therefore that the ROs should be
considered as wholesale energy products and within the scope of REMIT. This
appears to be a position accepted by the SEM Committee in its Third Decision on
the I-SEM CM.

Therefore, in our view the GB CMC is not an appropriate precedent for the CMC
given that the markets operate differently and are regulated differently under existing
law. In GB, market manipulation provisions were required to be included in the GB
CMC in the interests of good regulation. However, as the I-SEM capacity market is
already regulated by precisely regulatory regime that the GB CMC sought to
replicate, it is both unnecessary and inappropriate for the I-SEM CMC to include
these provisions, including for the following reasons:

e It imposes an unreasonable compliance burden for firms to comply with two
regimes (one under contract and the other under statute) which are enforced and
interpreted by different bodies covering the same issue;

e There is the risk of gaps and overlaps;
e There is the risk of different interpretations of, effectively, the same rules;

e There is the cost and administrative burden of creating a monitoring unit and
developing or hiring expertise in the Regulatory Authorities where it already exists
elsewhere and in circumstances in which the financial regulatory authorities are
far more experienced and resourced in this area.

Unnecessary duplication of regulation represents poor regulatory practice and the
inclusion of these provisions appears to simply be copying GB for the sake of it
without understanding why the provisions were necessary in the GB CMC in the first
place.

3.8 — The Modification Process for Agreed Procedures

We do not believe there should be any difference to the Modifications process and
that the tried and tested process that has functioned for the TSC should be adopted
for the CMC. This could be achieved by either pasting the TSC provisions into the
CMC or alternatively providing for the TSC modifications arrangements to also
govern modifications to the CMC under the same panel.

Notwithstanding this view that the same approach should apply in the CMC as in the
TSC, it would also be inappropriate for the TSOs to be taking decisions on the
content of the CMC including in relation to Agreed Procedures. Such an approach
would override the proportionate governance that must exist and is similarly afflicted
by the concerns noted above in relation to TSO conflict of interest.



3.9 — Cross-Code Issues

As already noted above, we consider the same governance should apply to the CMC
and TSC and we suggest that the modifications arrangements should either be
mirrored in both codes, or that the CMC modifications should be subsumed under
the TSC Modifications Committee.

The Cross-default and termination provisions also need to be carefully assessed to
ensure it is appropriate to terminate a participant from the CMC and that there are no
unintended consequences. For example it isn't apparent that suspension or
termination under the NEMO codes should have an automatic carry-through to the
CMC.

3.10 — Responsibilities of the Regulatory Authorities and System Operators

We have already commented above on the wider governance structure and on the
concerns regarding potential for conflict of interest within Eirgrid and for which
mitigation measures remain unclear. As we have already highlighted, we consider
that a number of matters currently included in the CMC are inappropriate and would
be better addressed outside the CMC through licence obligations, price controls, RA
consultation processes, etc. Similarly, provision of TSO discretion is not appropriate
when there remains any potential conflict of interest and hence TSO discretion must
be avoided, particularly until such potential scope for conflict of interest no longer
exists.

3.11 — Force Majeure

Please see our comments in the general comments section above in relation to
Exemptions from RO obligations. We also provide comments on specific paragraphs
in the tables below.

In relation to the query relating to whether a time limit should apply to some FM
provisions linked to termination, it is not clear how this would improve the efficiency
of the arrangements and in what specific circumstances termination might be
contemplated and as a result what impact such termination would have on
customers. Further discussion is required on this issue.

3.12 — Suspension or Annulment of an Auction

We accept that there must be a process to enable the RAs to delay, annul or repeat
auctions but it isn’t clear that it would be appropriate to cancel an auction. If an
auction were cancelled then that must result in an under-procurement of capacity
that will have consequences for security of supply and investor confidence. Rather
than cancel, it would be more appropriate to defer the auction to a later date.
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Chapter 4 Questions

1. Do you have any issues with the proposed auction timetable set out in this
section?

The RAs’ proposals for the auction timetable, as set out in the consultation paper, is :

e December 2017: Transitional Auction for Capacity Year 2017/18 and CY2018/19
(May-18 to Sept-19);

e August /September 2018: T-4 Auction for CY2022/23; and
e March 2019: Transitional Auction for CY2019/20.

Thereafter the expectation is to hold the remaining transitional auctions on an annual
basis and annual T-4 and T-1 auctions for each subsequent year within the
predefined windows.

We agree that the first auction should be a composite auction spanning the period
from I-SEM Go-Live to September 2019. We consider it would be more prudent to
hold the remaining 3 transitional auctions for 2019/20 through to 2021/22 in series
before the first T-4 auction for 2011/23 is held.

2. Are any drafting changes required to the CMC to accommodate these
proposals, and do you have any specific proposals in this regard?

It is important that there is a very clearly defined timetable for each auction that
choreographs the interaction with the DS3 arrangements and provides clarity and
sufficient time for participants to conduct the activities they need to undertake to
participate effectively.

In this regard, it would be beneficial to have a timetable akin to that specified in
Section 2.2 of the GB Capacity Market Rules but specific for I-SEM ROs. We support
the timetable proposed by the EAI which defines a clear and logical timetable with
adequate time for participants to engage with the RAs in relation to Exceptions and
Opt-Outs.

The EAl's proposed timetable for each auction is repeated below for ease of
reference.
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Detailed Timetable for Each Auction

KEY DATES PROPOSED | NOTES
TIMETABLE

RAs provide TSOs with Qualifying RAs to TSOs step

Information for CAIP

Capacity Auction Information Pack Date | T-24 weeks

Apply for Exception (Opens) T-24 weeks There should be a requirement for RAs
to have decision (or involved in
negotiation with participant) within [x]
days from submission

Apply for Opt-out (Opens) T-24 weeks 5 WD to get result of opt-out application,
then re-apply if required

TSOs organise stakeholder meeting T-22 weeks

Participants told Key Qualification | T-20 weeks

deadline Dates

Exception Application Date (Closes) T-15 weeks

Opt-out Notification Date (Closes) T-11 weeks

Quialification Application Date T-10 weeks Final Opt-Out Results

Provisional Qualification Approval Date

Provisional Qualification Results Date T-8 weeks TSOs to RAs step

Provisional Qualification Review Date

Informing of Reconsideration Outcome T-6 weeks

Final Qualification Approval Date

Final Qualification Results Date T-5 weeks TSOs to RAs step

Quialification Results Publication Date T-5 weeks

Final Auction Parameter Date T-4 weeks The earlier the better

Capacity Auction Commencement Date T

Capacity Auction Completion Date T

Capacity Auction Provisional Results

Capacity Auction Approval Date RAs to TSOs step

Capacity Auction Results Date T+2 weeks
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Specific Comments on the Draft Capacity Market Code

SEM-17-004a : I-SEM CRM - Draft Capacity Market Code:

Chapter A:- Introduction and Interpretation

I-SEM CMC
Reference

Short Title

Page

Commentary / Explanation

Suggested Drafting Change to the
cMmC

Relevant Cross-Reference for
any impacted section

1 | All4

Introduction

13

DS3 arrangements interact with code
and should be referenced

Reference DS 3 arrangements as part
of the market arrangement which
interact with the CMC

N/A

2 Al1l4

Introduction

13

DS3 arrangements which interact
with the CMC have not been referred
to - these arrangements should be
catered for

Amend Code accordingly.

Throughout CMC

3 | A3.21

Calculations

16

Are all these needed? Does (b) apply
to CMC? (e) and (f) are TSC
definitions and not used in CMC?

Assess use of these terms in CMC
and if not used then remove

N/A

4 | A3.2.1(c)

Calculations

16

Should limb A.3.2.1 (c) of CMC match
limb A 4.2.1 (c) of the draft I-SEM
Trading and Settlement Code- for
consistency?-

see variance highlighted below:-
CMC:-
A.3.2.1 (c):-

“(c) all values for power (MW) or
energy (MWh) that relate to imports
into the SEM in relation to an
Interconnector shall be treated for
the purposes of the calculations set

out in this Code as having positive or
zero values;”

Trading and Settlement Code:-

A4.2.1(c)-

“(c) all values for power (MW) or
energy (MWh) that relate to imports
into the SEM in relation to an
Interconnector, Interconnector
Residual Capacity Unit or
Interconnector Error Unit shall be
treated for the purposes of the
calculations set out in this Code_as
having positive values;”

Amend Code accordingly.

Draft I-SEM Trading and
Settlement Code

5 | A3.2.1(g)

Calculations

16

There does not appear to be any
definition of the term “Loss-
Adjusted”, the concept of “Loss-
Adjusted” seems to appear in B.7.1.4
—“Loss-Adjusted Metered Quantity”-
is the concept applicable? And if so
the term should be defined, in
Glossary

Amend Code accordingly.

Glossary

6 | A3.2.1(g)

Calculations

16

There does not appear to be any
definition of the term
“Interconnector Data Submission
Point”. It does not appear to be used.
Is the term relevant? If it is relevant it
should be defined in Glossary

Amend Code accordingly.

Glossary and CMC Code
generally
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Chapter B:- Legal and Governance

Relevant
Cross-
I-SEM CMC 5 . Suggested Drafting Change to the Reference
ID Reference Short Title Page Commentary / Explanation CMC e
impacted
section
In the list of precedence there appears to
be no reference to the draft I-SEM Trading Consistenc
and Settlement Code- should that not be . . Y
included? issue with
’ the I-SEM
7 B.4.1.1 Priority 17 Is there a consistency issue? Amend Code accordingly. :;th Trading
Settl t
By contrast the draft I-SEM Trading Cideemen
Settlement Code calls out the Capacity
Market Code at B.4.1.1 (f)
8 B.4.1.1(f) Priority 17 Incorrect clause referencing? The references.be toParasB.4.1.5 & N/A
B.4.1.6 respectively
Under the corresponding provision in the I- Consistenc
SEM draft Trading and Settlement Code ) ) Y
) ) ) h ; issue with
compliance with the entire section dealing the I-SEM
_— with Force Majeure (section B22) is . .
9 B.4.2.1 (b) Priority 17 required whereas under the CMC Amend Code accordingly. :;a:jft Trading
compliance with only a specific provision in
- ’ - ; Settlement
relation to Force Majeurei.e. B 16.2.3, is
. . . . Code
required. Is there an inconsistency issue?
Under the corresponding provision in the I- Consistency
SEM draft Trading and Settlement Code issue with
Chapters (save in relation to H) and the the I-SEM
10 | B.4.1.6(c) Priority 18 Glossary have equal priority, this draft of Amend Code accordingly. draft Trading
the CRM gives the Glossary priority after and
the Chapters- is there and inconsistency Settlement
issue? Code
Consistency
CMC code references B.4.1.7 whereas the |- Itshs:i:g;:
11 | B.4.1.7 Priority 18 SEM draft Trading and Sgttlement Code Amend Code accordingly. draft Trading
references B.4.1.5 there is therefore a and
consistency issue Settlement
Code
12 | B511 Parties and Accession 18 There does not seem to be a pro forma Supply pro forma Capacity Market
o Process Capacity Market Framework Agreement- Framework Agreement.
B.5.2.2 & - What is the difference between “taken to” Standardise and be consistent with
13 Participants 19 w N
B.5.2.4 and “deemed to”? language
Do not understand meaning or intent of
this paragraph — please re-draft to make
. this clear. A Capacity Market Unit is a .
14 B.5.2.11 P 2 A ly.
> articipants 0 Qualified Candidate Unit. If the Candidate mend Code accordingly
Unit is de-registered then this must affect
the Capacity Market Unit?
Consistency
. At the end of the sentence add issue with
There does not seem to be a mechanism “ . . ) .
) R X S with those in pounds sterling being | the I-SEM
Accession and for Euro to Sterling conversion- which is . K .
15 | B.5.3 . 21 R converted into euro using the draft Trading
Participation Fee catered for under the I-SEM draft Trading ;
[Annual Capacity Payment Exchange | and
and Settlement Code under B.7.3.1 "
Rate] Settlement
Code
It would be more logical for all monetary
Accession and :I:ew '?St((l) :re t:lr: rL]JSsaec'z)ede a:t(irsr?f::?: tglsr?l'uhgarl Recover costs through TUos tariffs
16 | B.5.3.4 21 ¥ ges. or else cross-refer to the relevant

Participation Fees

would mean the Bank Account details etc.
can be used without repetition in the CMC

sections of the TSC
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I-SEM CMC
Reference

Short Title

Page

Commentary / Explanation

Suggested Drafting Change to the
cMC

Relevant
Cross-
Reference
for any
impacted
section

17

B.5.3.4

Accession and
Participation Fees

21

If recovery remains through the CMC (i.e.
not following approach set out in the
previous comments) :

Participation and Accession Fees can be
paid to an account in the name of the MO
at the SEM Bank- whilst in realty the SO
and the MO are the same entities- strictly
speaking EirGrid and SONI are acting with
“two different hats”, and the SO and the
MO function could in theory be carried out
by separate parties (subject to licensing
considerations) - it would seem more
appropriate therefore for the fees to be put
into a SO account as opposed to a MO
account- to avoid any co-mingling of funds
between the SO and MO roles (which may
have implications if the SO or the MO faced
a solvency issue). In particular the currently
drafted approach does not make sense
given that the SO is obliged to establish a
“System Operator Charge Account” under
B.7.2

Amend Code accordingly.-
Participation and Accession Fees to
be paid to a SO account as opposed
to an MO account.

18

B.5.4.1

Participants and Units

21

Reference to “from time to time” seems to
allow too much leeway in relation to timely
publication- there is no such phrase in the
corresponding provision in the Trading and
Settlement Code

Delete phrase “from time to time” —
needs to be timely publication.

19

B.5.5.1

Intermediaries

21

“Note: requirements for Intermediaries
being considered by the Regulatory
Authorities” is noted.

Unable to comment pending
decision on Intermediaries which is
currently open for consultation

20

B.5.5.2 &
B.5.5.3

Intermediaries

21-22

The obligations on the SO to deregister are
inconsistent with the corresponding
obligations of the MO to deregister an
Intermediary under the I-SEM draft Trading
and Settlement code- (i.e. under B11.1.6 to
B.11.1.8 of the I-SEM Daft Trading and
Settlement Code)- for instance under the I-
SEM draft Trading and Settlement Code- on
expiry of the Form of Authority the MO
must deregister. There should be
consistency in the treatment of
deregistration between the two codes.

Amend Code accordingly.

Consistency
issue with
the I-SEM
draft Trading
and
Settlement
Code

21

B.5.6.2

Deregistration of Capacity

Market Units

22

As the participant is engaging directly with
the TSO under the terms of the CMC, why
do they also need to notify the RAs? The
participant should only need to provide a
single notice.

Delete the words “and the
Regulatory Authorities”

22

B.6.1.5

Joint Administration of the

Code

24

The words “and the Capacity Market” are
superfluous. The only obligations that the
TSOs are obligated to perform are specified
by the CMC.

Delete the words “and the Capacity
Market”

23

B.6.4

Reports

24

Such obligations to provide information to
the RAs are more appropriately specified in
the TSOs’ Licence s

Remove from the Code and Insert
the relevant obligations in the TSO
Licences

15
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24

B.6.4

Reports

24

Publication of the reports is required to
ensure transparency- all reports should be
published- not just those determined by
the RAs (as is the case under the I-SEM
draft Trading and Settlement Code- see
“Information Sharing”- draft I-SEM TSC
B.16.2)

B.6.4.2 The System Operators shall
publish reports under paragraph
B.6.4.1, subject the provisions of
paragraph B.6.4.4 to—the—extent
directed——Dby—the—Regulatory

B.6.4.3 Reports the under
paragraph B.6.4.1 shall set out in
reasonable  detail information
about:

(a) the performance by the System
Operators of their rights, powers,
functions and obligations under this
Code; and

(b) factual information relating to
the exercise of rights and the
carrying out of functions by Parties
under this Code.

B.6.4.4 Subject to any
confidentiality  provisions under
section B.23, where information is
provided by any Party to the
Capacity Market Auditor or the
System Operators pursuant to this
Code, the Capacity Market Auditor
and the System Operators shall
have the right, without charge, to
use, make available, copy, adapt
and deal with such data or other
information for the purposes of
exercising their rights and
performing their powers, functions
and obligations under the Code
(and, in the case of the Capacity
Market Auditor, its terms of
reference) but for no other reason.

25

B.7.1

System Operator Charges

25

The process of determining efficient
allowances for the performance of the
Capacity Market Operator should be
subject to a price control in the same way
as Market Operator Charges are governed.
This could be conducted as simply an
additional element of the TSOs existing
price control and then simply recovered as
part of the existing tariff structure under
which the TSOs recover their regulated
entitlement, and which already provides
for the treatment of under and over
recoveries.

A further benefit is that it would remove
the need for any financial provisions in the
CMC.

This approach will ensure there is
appropriate governance and scope for
public scrutiny of the costs via the normal
price control consultation process.

Removal of this section would be
the most appropriate action.

If it deemed that some text is
required, it would be preferable for
all monetary flows to be settled
under the terms of the TSC and
again that would enable any
paragraphs relating to payment
flows, debt recovery, etc to adopt
the existing processes that exist in
the TSC.

B.7

16
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Suppliers should not be required to pay the
Variable System Operator Charge- this
surely should fall to the Participants. This
clause should be revised that the basis of
this .charge should be in respect of . Delete clause as drafted and clarify
26 | B.7.1.4 System Operator Charges 25 Participants only, not based on Suppliers . basis of charge based on B.5248&
The basis of this charge and how it is . B.7.1.1 (c)
. Participants, see comments
calculated should be properly considered
(and if based upon “Loss-Adjusted Metered
Quantity” in some manner please see
comments in relation to “Loss Adjusted
Metered Quantity”
Notwithstanding the desire to remove SO Clarify the code.
charges for suppliers the current drafting in
the CMC provides no clarity on settlement It would seem sensible to recover
27 | B.7.14 System Operator Charges 25 timelines including resettlement of supplier | the costs associated with the CMC
volumes, application of exchange rates, through existing price control and
monthly/weekly settlement, credit tariff arrangements. E.g. TUoS or
requirements etc. the TSC.
28 | B7.14 System Operator Charges 25 “Loss-Adjusted Metergd Quantity” does Define‘ ”L”oss—Adjusted Metered Glossary
not appear to be a defined term Quantity
There should be clarity and definition of
29 | B.7.1.6 System Operator Charges s 25 what the “appropriate period” is for the Amend Code accordingly.
recovery of costs and expenses
There is no clarity on timelines pre capacity
period when rates will be published. Provide clarity and specific timings
30 | B7.18 System Operator Charges 25 Sp.e.cific dates should be .agreed with so that pa.rticipants are cI‘ear before
minimum 2-3 months prior to capacity the capacity year on applicable
year, in particular to allow suppliers to rates/costs
recover costs.
There should be no within year
adjustments. As per previous comments
31 B.7.1.9 System Operator Charges 25-26 Price Control methodology should apply Remove
with “k-correction” the following year
32 | B.7.1.9(b) System Operator Charges 25 Typo Change “Charged” to “Charges” N/A
33 | B.7.1.9(c) System Operator Charges 26 Typo 52::?‘5 capacity Year” to “Capacity N/A
Based on the conr?me.nts above in relation Delete section B.7 and address
to B.7.1, this section is unnecessary and .
System Operator Bank . . ) through the TSO price controls and
34 | B.7.2 26 can be simply avoided by recovering the o B.7
Account e ) cost recovery through an existing
allowed TSO costs through an existing tariff :
tariff arrangement.
arrangement
If the decision is to keep charges in the
CMC then the SO should be obliged to open
35 B.7.2 System Operator Bank 2% and maintain corresponding accounts for Amend Code accordingly. B.5.3.4

Account

the purposed of the Accession and
Participation Fees- see comments above in
relation to B.5.3.4.

17
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Amend B.7.2.1:-
“The System Operators shall
establish and maintain with the SEM
Bank within therelevantdurisdiction
This conflicts with the position under the I- | Ireland a Euro bank account at a
SEM Daft Trading and Settlement Code- branch of the SEM Bank in Ireland
MO had indicated it was not “possible” for | and a Sterling bank account at a
the SEM Bank to maintain a Sterling branch of the SEM Bank in the
System Operator Bank account in NI- these provisions should 4g_.United Kingdom Win
36 | B.7.2.1 Account 26 therefore be brought into line with the its name and each called “the }
position under the I-SEM Daft Trading and System Operator Charge Account”.
Settlement Code to avoid inconsistency Participants shall make all payments
and inadvertent SO non-compliance. See due in relation to System Operator
also following comment in relation to Charges into the relevant System
interest Operator Charge Account according
to the Currency Zone of its
registered Units. Each System
Operator Charge Account shall be
an interest-bearing account.”
In relation to the interest under the
37 | B721 System Operator Bank 2 interest bearing acco‘unt- hoyv is this Amend Code accordingly.
Account allocated- who is entitled to it and for what
purpose?
. . Delete section B.7 and address
System Operator Bank Notwithstanding the other comments on through the TSO price controls and
38 B.7.2.2 26 cost recovery structure, a Payment Term of - B.7
Account 5 working days is inappropriate cost recovery through an existing
tariff arrangement.
Notwithstanding the other comments on Delete section B.7 and address
System Operator Bank cost recovery structure, the set.—off through the TSO price controls and
39 | B.7.2.3 26 proposals are wholly inappropriate.- o B.7
Account L ) cost recovery through an existing
providing for set-off against any other code R
tariff arrangement.
or agreement
This allows the SO to set off in relation to
amounts due to the SO (in relation to
agreements outside the CMC in any B.7.2.3 The System Operators may
capacity, i.e. could be amounts due to MO,- | set off any amount due for payment
including it would seem under TSC and by a Participant to the System
could include transmission use of system Operators under this Code against
w0 | 8723 System Operator Bank ” agreements , negligence claims and other any amount due for payment by the
e Account contractual claim etc) against any amount System Operators or either of them
due to the Participant under CMC and does | fane-whetherunderany-code-or
not permit the Participant to reciprocally agreement-and-in-any-eapaeity} to
set off-. Set off should be confined to the the Participant under this Code.
obligations under the CMC, it is noted the I-
SEM draft Trading and Settlement Code
does not contain such a provision.
B.8.1.2 Without prejudice to the
generality of paragraph B.8.1.1, no
Obstruction in relation to the I-SEM draft Party shall, either directly or Consistency
Trading and Settlement Code is dealt with indirectly, on its own or in issue with
in the I-SEM draft Trading and Settlement conjunction with any other Party or the I-SEM
41 | B.8.1.2 Compliance with Code 26 Code (B.14.1.2)- it is not appropriate to draft Trading

deal with it twice- and raises two venues
for it to be pursued- which could lead to
conflicts and confusion.

person, obstruct the proper
functioning of the Capacity Market
in accordance with this Code and

the Trading and Settlement Code.

and
Settlement
Code

18
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The CMC is not drafted as a multilateral
agreement in the same way as the TSC is
and notwithstanding views expressed
above in relation to deleting all System
42 | B.8.1.3 Obligations on Parties 26 Operator charging from the CMC, the Delete the Paragraph
recovery of costs in the CMC relates to the
TSOs costs and hence the TSO are not
collecting funds on behalf of other parties.
Hence this clause makes no sense.
Is paragraph (c) needed if all payment . .
43 | B.8.1.5 Obligations on Parties 27 obligations separately reside in the TSC or Either delete or ensurt? it only B.7
covers the scope required.
other agreement?
This is a new free standing obligation, it is
44 | B.8.1.5(d) Compliance with Code 27 con5|dere.d that this is already adequatgly Delete clause
captured in the relevant rules surrounding
submission and licence obligations
. These obligations are mappropnaye in the Delete and include in licence
45 | B.8.2 Regulatory requirements 27 CMC and are more appropriately licence . R
L conditions where appropriate
obligations
Information provided under this must be
46 | B.8.2 Regulatory Requirements 27 subject to adequate confidentiality Amend Code accordingly.
provisions —i.e. B.23
Not required, too broad and inappropriate Delete B.8.2.2
47 | 8822 Regulatory requirements )8 to include in CMC. Not requ.ired pr9visions to request
information available to RAs under
Licence
Not sure how you could comply with
B.9.1.2.
48 | B9 Prohibition on Market )8 Does it cover the TSOs where they Clause should be deleted in its

Manipulation

determine various key inputs such as the
Capacity Requirement?

entirety.
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49

B.9

Prohibition on Market
Manipulation

28

Section B9 of the I-SEM CMC appears to
have been substantially copied from the
equivalent provision in the Great Britain
capacity market code (“GB CMC”).
However, no recognition has been given to
the fundamental differences between the I-
SEM and GB capacity regimes that make
this provision necessary in GB but
unnecessary and inappropriate in I-SEM.

The GB CM is framed as a capacity
obligation. As such, the contract requires
delivery of energy when called upon and
failure to do so when required results in
penalties. The UK Department of Energy
and Climate Change (“DECC”) stated in its
June 2013 capacity market strawman that
the GB capacity instruments would “most
likely not be a financial instrument” for the
purposes of MiFID. It follows from this
analysis that the GB capacity instruments
could not be considered as derivatives for
the purposes of REMIT and would also be
outside the scope of MAR, which applies to
MIFID financial instruments. Therefore, the
GB CM includes a specific market
manipulation clause i.e. because REMIT
and MAD may not be applicable. In other
words, the GB CMC provides for a market
manipulation prohibition because none
applies otherwise. We note that the
market manipulation clauses in the GB
CMC appears to have been designed to
closely replicate the regulatory regime to
which participants would have been
subject had REMIT and MAD been
applicable.

Clause should be deleted in its
entirety.
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49
ctd

Contd/

By contrast, the I-SEM RO is a derivative
and is settled financially. ACER has
confirmed that capacity markets are
considered to be wholesale energy markets
according to REMIT in so far as wholesale
energy products are traded in such
markets. Under REMIT, “wholesale energy
products" include derivatives relating to
electricity or natural gas produced, traded
or delivered in the Union, irrespective of
where and how they are traded. It follows
therefore that the ROs should be
considered as wholesale energy products
and within the scope of REMIT. This
appears to be a position accepted by the
SEM Committee in its Third Decision on the
I-SEM CM.

Therefore, in our view the GB CMC is not
an appropriate precedent for the CMC
given that the markets operate differently
and are regulated differently under existing
law. In GB, market manipulation provisions
were required to be included in the GB
CMC in the interests of good regulation.
However, as the I-SEM capacity market is
already regulated by precisely regulatory
regime that the GB CMC sought to
replicate, it is both unnecessary and
inappropriate for the I-SEM CMC to include
these provisions, including for the following
reasons:

- Itimposes an unreasonable compliance
burden for firms to comply with two
regimes (one under contract and the other
under statute) which are enforced and
interpreted by different bodies covering
the same issue;

- There is the risk of gaps and overlaps;

- There is the risk of different
interpretations of, effectively, the same
rules;

- There is the cost and administrative
burden of creating a monitoring unit and
developing or hiring expertise in the
Regulatory Authorities where it already
exists elsewhere and in circumstances in
which the financial regulatory authorities
are far more experienced and resourced in
this area.

Unnecessary duplication of regulation
represents poor regulatory practice and the
inclusion of these provisions appears to
simply be copying GB for the sake of it
without understanding why the provisions
were necessary in the GB CMC in the first
place.
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We have concerns that the role of the
Capacity Auction Monitor is not sufficiently
circumscribed by current drafting and that the
assurances regarding its suitability and
independence are insufficient, having regard
to the following:
Suitability
It is not sufficient that the Regulatory
Authorities “endeavour to ensure that the B.10.1.3 When selecting a person or
Capacity Auction Monitor is of good repute firm to act as The Capacity Auction
énd has the approprlate‘experlence to gnable Monitor selected by, the Regulatory
it to carry out the role with the appropriate Authorities shall endeavour to
level of expertise etc”. The current wording is X .
at odds with the wording used in respect of ensu.re that the Capacity Auction
the Capacity Market Auditor. Monitor is be of good repute and
have the appropriate experience to
Independence enable it to carry out the role with
The Capacity Auction Monitor and the the appropriate level of expertise,
Capacity Market Auditor play different rolesin | care, skill and diligence. The
ensuring the integrity of the auction process. Capacity Auction Monitor shall be
We do not believe that there are any and is to be independent of the
synergies which would arise from having the System Operators and Participants
same person or firm acting as both Monitor and of the Capacity Auction Auditor.
and Auditor. Instead we believe that the role
O.f the. Capacity Mark-et Alfld.lt‘.)r will be B.10.1.5 The Regulatory Authorities
significantly undermined if it is not
independent of the Capacity Auction Monitor. shall ensure that the term§ of the
Any "procurement synergies" would not make engagement for the Capacity
up for the loss of having assurances being Auction Monitor require the
provided on the operation of the I-SEM Capacity Auction Monitor to:
Capacity Market by a person who is entirely
separate and independent of any persons (g) meet with the Regulatory
directly involved in the workings of the Authorities at the request of the
capacity market, including the Monitor, being Regulatory Authorities at any time
50 | B.10.1 Capacity Auction Monitor 29 involved as regards its monitoring of the during the Capacity Auction

processes associated with the auctions. We
believe that there are significant additional
assurances as regards the functioning of the
market which arise from having a fully
independent Auditor. This is an essential
aspect in the context of an entirely new
market and will significantly assist in ensuring
trust in the processes and the market in
general.

For these benefits to be achieved, it is also
necessary that the Auditor and Monitor are
independent of the System Operators. While
we recognise that there are a number of
provisions to that effect in the Code, we
believe that the entitlement of the System
Operators to attend meetings between the
Regulatory Authorities and the Capacity
Auction Monitor call such independence into
serious question. This is particularly the case
where one of the System Operator is a
Participant (through its ownership interest in
an Interconnector). We believe that such an
entitlement is excessive and unjustified.

As stated earlier, the CMC Auditor and Monitor
should not be funded by the TSOs. If the current
proposals for funding are implemented, we
believe that the CMC should be very clear that
the obligation on the System Operators to pay
the fees and costs of the Capacity Auction
Monitor and the Capacity Auction Market Auditor
do not give the System Operators any right
including rights of oversight, approval,
termination etc. over the contract and /or the
Capacity Market Code.

Monitor’s engagement. Nominated
representatives of the System
Operators shall be entitled to may
attend such meetings at the
invitation of and where so required
by the Regulatory Authorities.

B.10.1.6 Fhefeesand-costsof the
patd-by-the System Operaters. [if
applicable] For the avoidance of
doubt, the payment of the fees and
costs of the Capacity Auction
Monitor by the System Operators
does not, and cannot be construed
to, confer any right whatsoever to
the System Operators in respect the
Capacity Auction Monitor including
in particular as regards its
appointment and the terms and
conditions of the appointment and
its termination.
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In order to ensure the success of the
Capacity Market including regulatory
oversight, it is essential that the regulatory
role of the. Capacity Auctl.on Monitor and B.10.2.1 The Capacity Auction
the Capacity Market Auditor are clearly . .
. L Monitor shall monitor the processes
defined and delimited. We have some
. and procedures followed by the
concerns that the role of the Capacity . .
. Lo L. System Operators in carrying out
Auction Monitor is not sufficiently or o
X . X the Qualification Process,
precisely circumscribed. We have concerns . . .
: . . L conducting Capacity Auctions and
in particular that certain provisions of the A . .
K . related activities under this Code, in
draft CMC may be interpreted as requiring .
. . . . accordance with the terms of
the Capacity Auction Monitor to exercise a .
) . reference determined by the
regulatory compliance role which properly -
. Regulatory Authorities. For the
belongs to only the Regulatory Authorities R X
. e avoidance of doubt, the Capacity
as per CRM Policy Decisions. We suggest . o
. R Auction Monitor's role does not
accordingly that the wording of paragraphs extend to the monitoring of
B.10.2.1 and B.10.2.4 is amended to make A L & .
. S . compliance by Participants with
it clear that any obligation of notification of . s
R . their regulatory obligations under
suspected non-compliance arises may only A
L . the Code or otherwise.
arise in the context of the discharge of the
C ity Auction Monitor’s functi d
apacity Auction Monitor’s function ar.1 B.10.2.4 Each of the System
does not extend to a regulatory compliance . .
obligation Operators and the Capacity Auction
51 | B102 Role of Capacity Auction 30 8 ' Monitor when discharging its
o Auditor ! N function as defined in paragraph
We are particularly concerned in this .
L B.10.2.1, shall promptly notify the
regard that it is proposed that the X
e R . others if they become aware of a
notification obligation is not primarily .
o - . potential or suspected non-
concerned with issues arising with the X K .
. . compliance with this Code or any
conduct of a Capacity Auction but extends .
. " . other potential or suspected
to all issues of "suspected non-compliance irreaularity with respect to the
with this Code". This would include, in the con(g:iuct oza Ca acif Auction
current draft CMC, issues of market pacity :
manlpulatlon, adding yet anqther layer of B.10.2.5 On notification to the
oversight and further potential for ;.
X o R Regulatory Authorities, the System
diverging interpretation as regards a
- , L . Operators may request that the
Participant’s obligations under the various R K ) L
. . Capacity Auction Monitor give its
rules which apply. For this reason also, we opinion as to the most apbropriate
believe that the Code should not include P . X pprop
R . course of action regarding any
such rules which are redundant with pre- .
. L L potential or suspected non-
existing obligations of general application. . X .
compliance with this Code or other
Nor should the System Operators be able . K .
- potential or suspected irregularity
to request recommendations from the .
. R . with respect to the conduct of a
Capacity Auction Monitor on the most . R
. L Capacity Auction.
appropriate course of action in respect of
suspected or potential non-compliance
without the express involvement of the
Regulatory Authorities.
Delete the paragraph since as the
RAs are not parties to the code
. there is no point placing an
Th houl lish
N redact.ed report should b‘.a published by obligation on them in the CMC.
Report on Capacity the RAs using a redacted version of the
52 | B.10.4.2 31 t produced by the C ity Market
Auction repor produce . v the Lapacity Viarke Could also amend B.10.4.1 to
Monitor. There is no need for the TSOs to . ;
be involved in the redaction require the Capacity Market
' Monitor to also provide a redacted
copy of the report for public
publication.
53 | B11.2.2 Rolg of Capacity Market 32 Audlt.perlod'should be the same as Please update drafting
Auditor capacity period
“Demonstrate to the satisfaction of the
54 | B.11.3.1 Information 33 RAs” —why RA’s should this not be the Please update

auditor?
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55

B.11.3.2

Information

33

The text refers to “participation in the
SEM”. This is an inappropriate obligation
for the CMC since for example the "SEM”
definition includes the ex-ante markets.

Replace “SEM” with “CMC”

56

Capacity Market Auditor

31

Please see comments in respect of B.10.1

B.11.1.3 The Capacity Market
Auditor shall be of good repute with
the appropriate experience to
enable it to carry out the audit with
the appropriate level of expertise,
care, skill and diligence and shall be
independent of the System
Operators and Participants and of
the Capacity Auction Monitor.

B.11.1.5 The same person may be:
(a) both the Capacity Auction
Monitor and the Capacity Market
Auditor; and

(b) both the Capacity Market
Auditor and the Market Auditor
under the Trading and Settlement
Code.

B.11.1.7 The fees and costs of the
Capacity Market Auditor shall be
paid by the System Operators. For
the avoidance of doubt, the
payment of the fees and costs of
the Capacity Auction Monitor by the
System Operators does not, and
cannot be construed to, confer any
right whatsoever to the System
Operators in respect of the Capacity
Auction Monitor including in
particular as regards its
appointment and the terms and
conditions of the appointment and
its termination.

57

Modifications

33

The proposed modifications process is
dominated by the TSOs and RAs and is
therefore not balanced or proportionate.

The modifications process should mirror
the TSC modifications processes.

Either subsume the governance of
the CMC under the TSC
modifications process or copy the
drafting from the TSC into the CMC
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58

Modifications

33-41

The entire process is not aligned to the
position in the Draft I-SEM TSC- as such
there will
a) inevitably be inconsistency in respect
of modifications under draft I-SEM TSC
and Code
b) the “Workshop approach” is vague
does not provide clarity and certainty
c) the “Workshop approach” does not
protect against nor take into account
adequately potential jurisdictional
concerns across the two jurisdictions and
is therefore vulnerable to offending
against the “code objective” of ensuring
no undue discrimination.
e) the procedures themselves do not
seem to cater adequately for steps to be
taken in relation to “urgent”
modifications; detail how “consultation”
is effected and participation in urgent
modifications
The draft I-SEM TSC approach in relation to
Modifications should be adopted.

Amend Code accordingly.

59

B.12.3.1

Deadline for Approval of
Modifications

34

What the RAs can do is not particularly
relevant. The key is that if the RAs do make
any such decision then if the TSOs are
tasked to publish that decision then the
CMC should specify the process and
timetable for doing so.

Delete B.12.3.1 and redraft to clarify
the TSO action that is required
following a notice from the RAs.

60

B.12.3.1

Deadline for Approval of
Modifications

34

To give certainty surely the RAs should give
a determination- it should not be optional

|”

Replace word “may” with “shal
and in definition in the Glossary
remove the words “(if any”)

Glossary

61

B.12.4.3

Proposals of Modifications
to this Code

35

In operating the TSOs discretion to request
further information the TSO should act
“reasonably”

Insert the word “reasonably” before
the word “consider”

62

B.12.5.7 &
B.12.5.8

Procedure for Developing
Proposals

35

These provisions are inappropriate. If the
RAs require input then they should issue a
consultation paper setting out the issues
and inviting comments.

Delete and re-draft

63

B.12.5.11

Procedure for Developing
Proposals

36

There should be explicit time frames in
relation to public consultations organised
by the RAs

Amend Code accordingly.

64

B.12.5.13

Procedure for Developing
Proposals

36

In the interests transparency,
accountability and independence it is not
appropriate for the TSO to fund regulatory
costs

RAs should recover costs through
their own budget or through
Licence Fees in a transparent
manner.

65

B.12.7.1())

Workshops

37

Any notes of workshops should be
published generally such that there is no
scope for misunderstanding or
misrepresentation of the Workshop

Change text to state that the TSO
will publish the notes on the TSOs
website.
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B.12.7.1(i) the Workshop shall be
chaired by a representative of the
Regulatory Authorities {erif-the
Regulatery-Autheritiesrequest,a
representative of the System
Operators) who may adopt such
Works shops should be chaired by the RAs- procedures for conducting the
) not SO, and the discretion of the chair Workshop as he or she reasonably
66 | B12.7.1() Workshops 36 should be tempered by reasonableness and | thinks fit.in accordance with the
as a Prudent Industry Operator standard of a Prudent Industry
Operator, and may terminate the
Workshop whenever reasonable he
or she thinks fit in accordance with
the standard of a Prudent Industry
Operator; and
B12.7.1 (j)
(j) the System Operators shall
There should be an obligation for the prepare a report of the discussions -
report to provide a summary of the views summarising the views of the
67 | B.12.7.1(j) Workshops 37 expressed at the Workshop, and this report | participants which-teekplace atthe | B.12.8.1(a)
should be published as background/ part of | Workshop and provide it to the
the consultation process under B12.8 Regulatory Authorities, such report
shall be included in the notice under
paragraph B.12.8.1 (a).
As noted a number of times above, setting 2)?2:2;2? fjr:isjr:g?isoans i?c?ur:iei!:s
. out obligations on the RAs in the CMC is Lo
68 | B.12.8 Consultation 37 . ) consultation is normal and best
pointless given the RAs are not a party to o .
the CMC. regulatory pract.lce in the fulfilment
of statutory duties.
(a) the Regulatory Authorities shall
give a notice to all Parties and the
. . Market Operator giving details of
69 | B.12.8.1(a) Consultations 37 Sge comment above in relation to B.12.7.1 the matter under consultation, B.12.7.1 (j)
() including a copy of the proposed
Modification and the report under
paragraph B.12.7.1 (j);
(a) the Regulatory Authorities shall
give a notice to all Parties and the
. . Market Operator giving details of
70 | B.12.8.1(a) Consultations 37 Sge comment above in relation to B.12.7.1 the matter under consultation, B.12.7.1 (j)
() including a copy of the proposed
Modification and the report under
paragraph B.12.7.1 (j);
71 | B12.9 Procedure for Developing 37 Concern over process generally Neeq for much greater clarity and
Proposals detailed process.
In determining whether or not a Insert the word “reasonable” before
72 B.12.9.3 Urgent Modifications 37 modification is “urgent” RAs should act .
" ” the word “opinion
reasonably
. I The reference to the SEM is inappropriate Delete as sub-paragraph (C) covers
73 | B12.9.3(b)(i)(B) | Urgent Modifications 37 as that includes the ex-ante markets, etc. the CMC.
The drafting refers to “the Capacity Market " .
74 | B.12.9.3(b)(i)(C) | Urgent Modifications 37 or this Code” which is unnecessary and ;ealt:';cztthe words “of the Capacity
duplicates the reference.
B.12.94 & These two paragraphs propose two
75 B1296 Urgent Modifications 38 different processes that will occur if the Delete B.12.9.4

RAs determine a modification to be urgent.
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76

B.12.9.4

Urgent Modifications

37

There should be timeframes for the
Workshop, notification requirement and
detail as to the information which needs to
be circulated, there is no detail as to how
consultation occurs or indeed who makes a
decision as result of the urgent proposal- as
such the Urgent Modifications procedure
appears to be fundamentally flawed and
should be redrafted to cater for these
points

Amend Code accordingly.

B.12.11

77

B.12.11

Decision of the Regulatory
Authorities

38

As noted a number of times above, setting
out obligations on the RAs in the CMC is
pointless given the RAs are not a party to
the CMC.

Delete B.12.11.1 through to
B.12.11.7

78

B.12.11

Decision of the Regulatory
Authorities

38

See comments in relation to Urgent
Modifications above. The position in
relation coming to a decision in relation
Urgent Modifications does not seem to be
set out (decisions under 12.1.1. seem only
to occur following a consultation- and it’s
not clear which a consultation occurs in
relation to an Urgent Modification )

Amend Code accordingly.

B.12.9.4

79

B.12.11.4

Decision of the Regulatory
Authorities

38

It would be inappropriate for the RAs to
consult on a set of proposals and to then
seek to make changes that are materially
different to what was consulted upon. The
RAs must ensure all options are consulted
upon and no surprises occur.

Notwithstanding we consider the
section should be deleted, any RA
decision must be closely aligned to
options that were consulted upon.

80

B.12.11.7

Decision of the Regulatory
Authorities

39

There should be an obligation to publish
the RA’s decision on the SO Modifications
Web site- i.e. like the position in relation to
AP modifications under paragraphs
B.12.12.7 & B.12.12.8

Amend Code accordingly.

81

B.12.12.1

Modifications to Agreed
Procedures

39

There should not be a different
Modifications process for Agreed
Procedures

Amend Code accordingly.

82

B.12.12.10

Modifications to Agreed
Procedures

40

It should be a precondition before the
Modification has effect that the
Modification has actually been published-
otherwise how can participants comply?

Amend Code accordingly.

83

B.12.14.2

Intellectual Property

41

This states that “Each Proposer who is not
a Party shall be required to grant to each
Party ....”. However in accordance with
clause B.12.4.1, you must be a Party to
Propose a Modification to the CMC

Clarify what is intended.

B.12.4.1

84

B.13.1.1

Default, Suspension and
Termination Concepts

42

What is the remedy in a situation where
the TSOs Default under the CMC?

Clarify the obligations on the TSOs
in such circumstances since if the
TSOs can default with impunity then
it would destroy the capacity
market.

85

B.13.2.3

Default

42

Define “Defaulting Party”, not the same as
a “Defaulting Participant”

Amend Code accordingly.

Glossary

86

B.13.2.1 (c)

Suspension

43

Should “Awarded New Capacity” be a
suspension event?- i.e. what happens
where there is other pre-existing “Awarded
Capacity”

Clarify in Code.

87

B.13.2.1

Suspension

43

Should there be a “3 strikes and you are
out” provision- like the draft I-SEM Trading
and Settlement Code?-i.e. 18.3.1 (I)- “the
Party has committed 3 Defaults within a
period of 20 Working Days”?

Amend Code accordingly.

Consistency
issue with
the I-SEM
draft Trading
and
Settlement
Code
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There does not appear to be any
requirement to actually serve the
“Suspension Order” on the Party Agreed
88 B.13.3.1 Suspension 42 concerngd, and AP 2 Default and Amend Code accordingly. Procedure 2
Suspension appears to contemplate that Default and
the “Suspension Order” should be Suspension
accompanied by the relevant “Default
Notice)
B.13.4.1 and B13.5.1 seem to be
contradictory- under B.13.4.1 the
Suspension Order seems to have B.13.4.1
. . . AND
immediate effect, but under B.13.5.1 it B13.5.1 AND
89 B.13.4.1 AND Timing of Suspension AND 3 would seem that SO is able to say when it Amend Code accordingly, resolve Agreed
B13.5.1 Effect of Suspension Order takes effect from and what the terms are- conflict between paragraphs
it would seem that B.13.4.1 needs to be Procedure 2
. . Default and
subject to the terms of B13.5 generally. i.e. .
. . Suspension
there is a conflict between the terms of
B.13.4.1 and B.13.5.1
90 | B.13.4.1 Timing of Suspension These provisions seem to be contradictory Amend Code accordingly.
(with B.13.5.1 Effect of Suspension Order)
91 | B.13.5.1 Effect of Suspension Order (Tvt;at;eBp.;t;\./:T)ns seem to be contradictory Amend Code accordingly.
If a Unit does not want a Capacity contract
(e.g. because it is closing before the end of Facilitate units that do not need to
92 | B13.101 Consequences of 6 the capacity year) then it has no reason to or want to be a Party to the CMC
Deregistration be registered under the CMC but it should but who wish to trade in the Energy
still be able to participate in the Energy Markets.
Markets.
“Qualification Dispute”; Capacity Auction
Dispute”; “Secondary Trade Dispute”;
X . “Implementation Dispute”; “Conflict .
93 | B.14.1.3 Dispute Resolution 47 Dispute” and “General Dispute”- are all Amend Code accordingly. Glossary
defined terms which should be called out in
the Glossary
94 | B.14.1.3 (b) Dispute Resolution 47 Ei:'cr;s\?,lhat is meant by “Capacity Auction Amend Code accordingly. Glossary
“Dispute Process Timetable”- why is this
being left to RAs to determine at some
future time- why is this not being Consistency
specifically called out now? This does not issue with
follow the approach adopted in the TSC in the I-SEM
. . relation to actions surrounding disputes- . draft Trading
95 | B.14.1.5 Dispute Resolution 47 the drafted approach leads to uncertainty- Amend Code accordingly. and
for instance how do parties comply with Settlement
the “Good Faith Provisions” in B.14.2 Code &
without a clear understanding of what the B.14.2
timetable is for the various forms of
dispute?
Notice of Dispute and See comments above in relation to B.14.1.5 .
% | B.14.2 Good Faith Negotiations 48 “Dispute Process Timetable” Amend Code accordingly. B.14.15
RAs should recover costs through
97 | B14.4.9 Dispute Panel — SO 49 See comment above with reference to their own budget or through

Indemnity to RAs

funding of RA costs (B.12.5.13)

Licence Fees in a transparent
manner.
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The process for dispute resolution
should exactly align with the draft I-
Sem Trading and Settlement process-
comments below are subject to that
point- if it does not match exactly then B.14.1 &
clearly there is room for conflict, and B.14.5
conflicting timescales.
The purpose of the “Panel” to help Conflict with
resolve the dispute in an alternative Template for
forum- members of the Panel should Dispute
not be members of the Capacity Resolution
Market Dispute Resolution Board, Agreement
B.14.4.11 under any circumstances- as they will (see
98 (as for B14.5) Panel not be able to come to the Capacity Amend Code accordingly. warranty
Market Dispute Resolution Board with 3.1)
“clean hands”.- and they will not be
able to come to the CMDRB with Consistency
degree of “impartiality” required under issue with
the Appendix B Template for Dispute the I-SEM
Resolution Agreement (see warranty draft Trading
3.1) and
In relation to cross code members- Settlement
either disputing party should be able to Code
“veto” a panel member or a CMDRB
member who has been engaged in a
dispute under I-SEM Trading and
Settlement code
The process for dispute resolution
should exactly align with the draft I-
Sem Trading and Settlement process-
comments below are subject to that
point- if it does not match exactly then B.14.1 &
clearly there is room for conflict, and B.14.5
conflicting timescales.
The purpose of the “Panel” to help Conflict with
resolve the dispute in an alternative Template for
forum- members of the Panel should Dispute
not be members of the Capacity Resolution
Market Dispute Resolution Board, Agreement
B.14.5 . X under any circumstances- as they will (see
99 | (asfor EZS;EI?OLMBZ(;LDISPUW not be able to come to the Capacity Amend Code accordingly. warranty
B.14.4.11) Market Dispute Resolution Board with 3.1)

“clean hands”.- and they will not be
able to come to the CMDRB with
degree of “impartiality” required under
the Appendix B Template for Dispute
Resolution Agreement (see warranty
3.1)

In relation to cross code members-
either disputing party should be able to
“veto” a panel member or a CMDRB
member who has been engaged in a
dispute under I-Sem Trading and
Settlement code

Consistency
issue with
the I-SEM
draft Trading
and
Settlement
Code
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100

B.14.9

CMDRB Decisions

This provision does not deal with the
consequences of a Decision-

e}

i.e. say for example the dispute, be it
a Qualification Dispute, Capacity
Auction Dispute, Secondary Trade
Dispute; Implementation Dispute,
Conflict Dispute, the CMDRB
concluded that the auction or trading
process was fundamentally flawed
how would those auction or trading
processes be rerun? What would the
“look back period” be? By contrast
the Draft I-SEM Trading and
Settlement Code calls this out.
Paragraph E10.3.6 appears to
contemplate that notwithstanding
the result of a Dispute that never the
less the relevant Capacity Auction is
not affected which seems to be a
fundamental flaw

The approach in relation to CMDRB
Decisions seems therefore to be
fundamentally flawed.

Amend Code accordingly, this
appears to be a fundamental flaw.

CMC; and
E.10.3.6
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ID Reference Short Title Page Commentary / Explanation CMC e
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section
B.16.1.1 For the purposes of this
Code, “Force Majeure” means any
event that satisfies all of the
following criteria:
(a) the event is beyond the
reasonable control of a Party and
could not have been reasonably
prevented or the consequences of
which could not have been
prevented by such Party by the
exercise of Prudent Electricity Utility
Practice;
(b) the-eventis-not-due-to-theact;
erre-orission-breaeh—cafaultor
The definition of Force Majeure in the CMC
|
contains a Potentla asymmetry be.tw.een (Moved for consistency with
what constitutes Force Majeure within the other Industry Codes and
CMC and what constitutes Force Majeure A reements)y
within the meaning of other code and g
reemen hich nerator i r
agreements to which a generator is p? t {e}-the event has the effect of
(for example, the Gas Code of Operations .
. . preventing the Party from
and the Transmission Connection . L L
L complying with its obligations under
Agreement (which in turn extends to the ) o
. " this Code or otherwise imposes any
Grid Code (“Industry Codes and L -
” A A liability on a Party under this Code,
Agreements”). The result is that parties to B - -
R including Difference Charges (Note
the CMC will not be afforded Force ; —
. R . — this element of the definition of
Majeure protection under the CMC in ) .
. . . FM is not present in other Industry
circumstances where their counterparties .
R , . Codes and Agreements and so in
(typically TSO’s) will be afforded Force . o .
. . this respect the definition for FM is
Majeure protection under other Industry . R .
) not consistent with them, but with
Codes and Agreements in respect of the . .
. this amendment the risk of an
B.16 same event. These provisions must be inadvertent gap should be lessened.)
101 ’ Force Majeure 55 harmonised. gap i

Specifically, under these Industry Codes
and Agreements, key matters that
expressly constitute events of Force
Majeure include any legal impediments of
any kind (save where they arise as a result
of the fault of the affected party); any
unavailability of relevant network
infrastructure (gas or electricity) at any
time and, insofar as it grants relief to a
generator, for any reason; and the inability
of the supplier of fuel to the Facility to
provide fuel due to circumstances which
would entitle the supplier of fuel to claim
relief under force majeure provisions of the
relevant fuel supply agreement

and includes, without limitation
(éc) acts of terrorism;

(ed) war (declared or undeclared),
blockade, revolution, riot,
insurrection, civil commotion,
invasion or armed conflict;

(fe) sabotage or acts of vandalism or
criminal damage;

(gf) natural disasters and
phenomena, including extreme
weather or environmental
conditions, fire, meteorites, the
occurrence of pressure waves
caused by aircraft or other aerial
devices travelling at supersonic
speeds, impact by aircraft, volcanic
eruption, explosion, including
nuclear explosion, radioactive or
chemical contamination or ionising
radiation;

(hg) compliance with relevant Legal
Requirements as contemplated in
paragraph B.4.1.2; or

(ih) nationwide or industry wide
strikes, lockouts or other industrial
actions or labour disputes provided
that such occurrence is not limited
to the Party and/or its suppliers,
contractors, agents or employees,

31




I-SEM CMC
Reference

Short Title

Page

Commentary / Explanation

Suggested Drafting Change to the
cMC

Relevant
Cross-
Reference
for any
impacted
section

101
ctd

B.16 Contd

32

Contd/

i) Any change of legislation,
governmental order, restraint or
directive shutting down or reducing
the output of the Generator or
interrupting the supply of fuel to
the Generator or which prohibits
(by rendering unlawful) the
operation of the Generator and
such operation cannot be made
lawful by a modification to the
Generator or a change in operating
practice; Event of FM under
Transmission Connection
Agreement (and Grid Code) and is
essentially the same as an eventof
FM under the Gas Code of
Operations.

(j)_the inability at any time or from
time to time of the Transmission
System or Distribution System to
accept electricity generated or the
inability of the Transmission System
or Distribution System to supply
electricity to the facility (Event of
FM under Transmission Connection
Agreement (and Grid Code)

(k) the inability of the supplier of
fuel to the Generator to provide
fuel due to circumstances which
would entitle the supplier of fuel to
claim relief under force majeure
provisions of the relevant fuel
supply agreement. (Event of FM
under Transmission Connection
Agreement (and Grid Code)

() shortage or unavailability of
property, goods, labour or services
(Event of FM under the Gas Code of
Operations)

(m) breakage of, or accidental
damage to, machinery, equipment
or pipes (Event of FM under the Gas
Code of Operations)

but shall not include:

(jn) any inability (however caused)
of a party to pay any amounts
owing under this Code and/or lack
of funds to Performance Security;

(ko) mechanical or electrical
breakdown or failure of machinery,
plant or systems owned or operated
by the Party; or

({p) he-any failure or inability of the
party’s IT systems or manual
processes to perform any function
necessary for that Party to comply
with this Code, or




Relevant

Cross-
ID I';se?::_:r:\:: Short Title Page Commentary / Explanation Suggested Dra::taf: CEnERE L R?(f::rae:;e
impacted
section
Contd/
(q) any event which is due to the
act, error, omission, breach, default
of negligence of the Party, its
101 employees, agents or contractors;
Ctd B1.6 Contd and (Moved for consistency with
other Industry Codes and
Agreements)
Other than where such events arise
as a result of circumstances in sub-
paragraphs (d) — (i) above.
Reliability Options are purely financially
settled instruments. It is not possible to
physically settle an RO. Therefore an FM
clause that gives relief from all obligations
under the CMC other than financial
obligations in fact gives no relief at all. This
makes a complete nonsense of the FM
clause and fails to understand why they are
included. This clause must be deleted or it
imposes unreasonable risk on parties who
may have absolutely no control over that
risk (and in many cases allocates precisely
the same risk away from the parties who
can control it). This is neither equitable or
102 | B.16.3.4 Force Majeure 58 efficient in terms of allowing generators to Delete B.16.3.4
reasonably price risk or logical in terms of
allocations of appropriate incentives.
In particular, it is entirely inappropriate
that Parties should be liable for payments
and charges during the currency of an
event of Force Majeure, in particular where
the Force Majeure occurs as a result of the
fault of another party. If a generator is
making capacity available but is not
providing energy for reasons entirely
beyond its control, acting in accordance
with Prudent Electric Utility Practice, it
should not be liable for difference
payments.
Without prejudice to comments
. References to the Trading and Settlement above, matters concerning the TSC
103 | B.16.3.4 Force Majeure >8 Code should be deleted should be dealt with in the TSC and
not the CMC
Can this code define how TSC obligations
apply? Surely the TSC must define what .
104 | B.16.3.4 Force Majeure 58 must and must not happen to such Remove reference to Trading and
S . Settlement Code
obligations in the event of FM under the
TSC?
105 | B.23.3.1(d) Permitted Disclosures 62 Ther.e is no reason for any information to Delete “or the NEMO Rules”
be disclosed to a NEMO.
All references to “e-fax” this should be
amended to “fax”- not all parties will have
106 | B.26.2 Notices to Other Parties 63 e-fax’- prac}lcally ,S;Fj,eakm,%.lf? parties “IT Amend Code accordingly. B.26.2asa
systems are “down” “e-fax” is likely to be whole.

affected- whereas traditional “fax” may not
be affected
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107

C.1.1.2 (d)

65

Section C2

Should refer to C3

108

C.2.1.2

Concepts

66

If the requirement is to
ensure a minimum capacity
is cleared in a specific area
under C.2.1.1 and the SO
doesn’t meet the obligation
then why should they not be
liable given that is what they
are tasked to deliver?

Delete paragraph

109

C.2.13

Concepts

66

The need for this clause is
unclear.

Delete paragraph

110

C.2.3.2

Timing of
Determination

67

The review should be annual
and the review should be
submitted to the RAs for
approval

Replace “may submit any updated”
with “shall submit the”.

111

C.234&
C.2.35

Timing of
Determination

67

The Governance
arrangements are unclear.
We would expect the RAs
will publish and consult on
the methodology employed
by the TSOs and on the
proposals that are made.

Amend Code accordingly.

112

€.3.2.1(a))ii)

Initial Capacity

67

The drafting is unclear

Ensure drafting delivers on the
intent.

113

Initial Capacity

67

Should the paragraphs all be
prefixed by “Except where
paragraph C.3.3.5 applies” in
the same manner as the
drafting in Clause C.3.3?

Confirm and apply consistent
drafting

C33

114

C.3.5.1(d)

SO determining
Substitute values

70

This seems to set the Initial
Capacity (Total) to the value
of Awarded New Capacity
when New Capacity is
Awarded. Should it not be
the Initial Capacity (existing)
plus the value of Awarded
New Capacity?

Amend Code accordingly.
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115

D.2

Capacity Auctions and
Timetables

72

The timings around the information
and processes set out in the Capacity
Auction Timetable need careful
consideration and need to be properly
worked through to ensure sufficient
time is always provided to facilitate
the proper execution of any associated
process in the case of each auction and
participants are provided with
sufficient time to use any relevant
published information to complete
required analysis and formulate their
capacity market offers.

Set clear time frames for the
timetable in the capacity auction
timetable.

116

D.2.1.1

Capacity Auctions and
Timetables

72

There will not be a T-4 auction for the
first number of capacity years

Add the words “from 2022/23
onwards” to provide clarity

M.3.2.1

117

D.2.1.2&
D.2.1.3

Capacity Auctions and
Timetables

72

Obligations on the RAs are pointless
and such governance matters must be
set out elsewhere. The Code should
instead specify what actions are
required from Parties where the RAs
provide notice or direction that
requires action

Amend Code to specify the actions
the TSOs must take following notice
from the RAs of decisions that
require action from the TSOs

118

D.2.1.10

Capacity Auctions and
Timetables

73

The TSOs should not be “amending”
any timetable and this should be
directed by the RAs

Amend drafting

Capacity Auction
Timetable definition

119

D.3.1.1

Capacity Auctions and
Timetables

73

The Capacity Auction Information Pack
contains critical information for
capacity auction participants and
therefore the deadline for publication
of the Capacity Auction Information
Pack should be firm and as set out in
the Capacity Auction Timetable.

Amend Code accordingly.

120

D.3.1.3

Capacity Auction
Information Pack

74

The drafting should be changed such
that upon notice of the list of
parameters from RAs, the TSOs will
then publish them as specified in
D.3.1.1.

Remove all references to indicative as
any parameters must be final.

Move the paragraph to be the
opening paragraph in section D.3
and remove the obligation on the
RAs.

D.3.1.1

121

D.3.1.4

Capacity Auction
Information Pack

75

Participants must be able to rely on
the parameters if they are to make
rational commercial decisions and
hence loosely “indicative” figures as
proposed are useless. It will be
impossible for participants to form
views, for example of the scope for a
change to the ASP or the Demand
Curve and these must be fixed prior to
the auction and the timetable for
exception and opt-out applications
with a defined methodology for what
might drive changes between
indicative and final values.

Revise the Code in accordance with
the timetable and F.5.1.2.

F.5.1.2
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122

E.2.1.3

Requirement to
Apply

77

If a generating unit is closing and is not seeking a RO
contract, there should be no requirement for the generator
to Accede to the CMC (incurring the fees and costs of doing
so) just so that it can provide an Opt-out notice

Remove the need for such units
to Accede or be a
Party/Participant under the CMC

123

E.3

Opt-Out
Notifications

Criteria are too narrow and restrictive.

An additional clause should allow a generator to opt out of
the auction even where they are not sure they will close
within the capacity year. For example, where a plant that has
its application for a bid above the Existing Capacity Price Cap
rejected by the RAs, they should be allowed to opt-out of the
auction but retain the optionality of whether to close within
the capacity year or not. Related to this, the exemptions
process must come before the opt-out process.

An additional clause should also be included covering ‘other
exceptional circumstances, as approved by the RAs’.

Amend Code accordingly.

124

E.3.1.4(e)

Opt-Out
Notifications

78

Grid Code notification is not appropriate and not enforceable
on a common basis

Remove any reference to Grid
Code notification

E.3.1.5(b)(ii)

125

E.3.1.4(g)

Opt-Out
Notification

78

There is a degree of uncertainty as to the capacity in which
directors, officers and company secretaries would be
deemed to have provided the certification contemplated by
the CMC (and the Consultation Paper). If such persons were
deemed to have provided such certification in their personal
capacity, they could be exposed to potential liability issues in
circumstances where the provisions of existing directors and
officers’ liability insurance policies may not apply. This is
neither necessary nor appropriate.

The requirement for Directors’ certification under the Code
will likely give rise to an undue administrative and/or
financial burden to be borne by the relevant Participants in
terms of the internal diligence that will require to be
undertaken in advance of providing the certification
contemplated.

The extent of the information required to be certified under
the Code (and Consultation Paper) is unclear, e.g. whether
the certification is similar / identical to that required to be
provided pursuant to the Companies Acts (including in
respect of MAR compliance) and Regulation on Wholesale
Energy Market Integrity and Transparency (“REMIT”), the
Markets in Financial Instruments Directive (“MIFID”) and/or

the European Market Infrastructure Regulation (“EMIR”),

which overlaps significantly with proposed provision of the
CMC which we recommend be deleted.

The CMC should neither require
Directors’ certification
contemplated above, nor extend
the requirement for Directors’
certification

126

E.3.1.5(b)(ii)

Opt-Out
Notifications

78

See commenton E.2.1.3

Delete the paragraph

E.2.13
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127

E.4

Application for
Qualification

79

An Application for Qualification should contain where
relevant detail of the Participant's intention to bid for
Capacity with a duration of more than one and up to 10
years or with a Unit Specific Price Cap. Accordingly this
section should include some of the information requirement
currently set out in E.5.

37

Insert new paragraphs E.4.1.3
and E.4.14:

E.4.1.3 Where an Application for
Quialification concerns a
Candidate Unit or Units in respect
of which the Participant intends
to bid for Capacity with a
duration of more than one and
up to 10 years, the following
information must be provided to
the System Operators in the
format specified as the case may
be by the System Operators:

(a) identification of the capacity
for which recovery is being
sought

(b) details of the proposed
Capacity

(c) evidence of the approval of
the Regulatory Authorities that
the Participant may bid for the
proposed duration in respect of
the Capacity concerned or where
no decision has been made by
the Regulatory Authorities,
evidence that approval was
sought prior to the Exception
Application Date specified in the
Capacity Auction Timetable,

E.4.14 Where an Application for
Qualification concerns a
Candidate Unit or Units in respect
of which the Participant intends
that a Unit Specific Price Cap will
apply, the following information
must be provided to the System
Operators in the format specified
as the case may be by the System
Operators:

(a) details of the Candidate Unit
and the capacity for which the
Unit Specific Price Cap will apply
(b) the relevant Unit Specific
Price Cap which shall be more
than the existing Capacity Price
Cap and less than or equal to the
Auction Price Cap; and

(c) evidence of the approval of
the Specific Unit Price Cap by the
Regulatory Authorities or where
no decision has been made by
the Regulatory Authorities,
evidence that approval was
sought prior to the Exception
Application Date specified in the
Capacity Auction Timetable.

E4.1.2
E4.13
E4.1.4
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128

E.4.13

Application for
Qualification

79

There should be provision for a participant to request a copy
of the Qualification Data the SOs hold such that they can
check and where relevant update the data.

Add a clause providing rights for a
participant to request the data
held and for the provision of that
data within 2 Working Days

129

E.4.1.6

Application for
Qualification

79

The need to retain data for 6 years where a participant is
unsuccessful in an auction is unnecessary.

Remove the requirement where
no capacity contract is awarded.

130

E.5

Exception
Applications

80

Section E.5 deals entirely with Exception Applications before the
Regulatory Authorities in respect of New Capacity and Unit
Specific Price Cap. There are significant concerns arising from this
section:

- There is no place for such a section in the Capacity Market
Code. This section is not concerned with the respective roles and
obligations of the CRM Delivery Body and the Participants or the
workings of the CRM. Rather it is concerned with the evidence
which the RAs will require when approving bids for certain
durations and unit specific price caps and therefore the manner
in which RAs make their decision, based on the criteria and
requirements which they determine from time to time. This
section is therefore concerned with the manner in which the RAs
exercise their discretion. It is not appropriate that the CMC
fetters the RAs' discretion in this respect.

Strictly without prejudice to this point:

- Section E.5.1.1(a) does not appropriately reflect the CRM 2
Decision (SEM-16-022). In particular the CRM 2 Decision, read in
conjunction with CMR 3 Decision (SEM-16-039), does not restrict
bids for capacity with a duration of more than one and up to 10
years to "New Capacity". In particular paragraph 5.2.26 (p75) of
SEM-16-022 states:

“There will be no explicit distinction between new investment
and refurbishment; however, to be classified as “plant requiring
significant investment”, there will be a need to demonstrate:

- €/MW investment above a threshold;

- That this investment is directly linked to bringing into
operation all or part of the equipment that is
essential to the delivery of capacity by the plant; and

- That the capacity of the plant is enhanced compared
to a counterfactual of no investment.”

The drafting of the Code is a very significant and unacceptable
divergence from the CRM 2 and 3 Decisions and needs to be
amended such that refurbishment meeting the ‘investment
threshold’ is eligible to bid for a longer term contract in the
capacity auction.

- Insofar as Unit Specific Price Caps are concerned, reference is
made in section E.5.13(b) to the “Net Going Forward Costs of the
Existing Capacity Costs” , a concept which is defined in turn in
the Glossary as “the avoidable costs that a Participant needs to
recover in respect of a proposed capacity market unit needs to
recover from the Capacity Market in order to justify the plant’s
continuing operation and are net of infra-marginal rent from the
energy market and from providing ancillary services. Net Going
Forward Costs does not include sunk costs, for example the costs
of investments made in the past”. However, this definition of Net
Going Forward Costs has not been the subject of a decision by
the RAs and instead is among the issues discussed and consulted
upon in the CRM Parameters Consultation. Energia has explained
in its submissions to that Consultation why that definition was
entirely inappropriate and misguided and we strongly object to
its use in the CMC. We are also concerned that this calls into
question the integrity of the decision-making process in that it
considers as adopted proposals subject to consultation.

E.5 should be deleted in its
entirely. Procedural aspects
concerning duration and unit
specific price caps should be
incorporated in paragraph E.4
(please see above).
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131

E.5

Exception
Applications

80

The process for applying to the RAs for longer term contracts
or Unit Specific Price Caps is not relevant to the CMC. All the
CMC requires is evidence of the approval from the RAs.

Delete section E.5.

AP3

132

Unit Specific
Price Cap

83

The current text of the CMC only deals with the
circumstances where the System Operators do not apply the
Unit Specific Price Cap. There should be equally an obligation
on the System Operators to use the Unit Specific Price Cap
where regulatory approval has been obtained. Furthermore,
provided that a generator has applied in good time for the
application of a Unit Specific Price Cap, then the generator
should not be penalised by the Regulatory Authorities’
failure to make a decision.

E.7.6 Unit Specific Price Cap
E.7.6.1 Where an Application for
Qualification is made by a
Participant in respect of a
Candidate Unit to which a Unit
Specific Price Cap is to apply, the
System Operators shall apply the
Unit Specific Price Cap subject to
either of the following:

(a) the Regulatory Authorities
have approved the Unit Specific
Price Cap and a copy, or
evidence, of their approval has
been provided as part of the
Application for Qualification; or
(b) where the Regulatory
Authorities have not made a
decision, an application for
approval of the Unit Specific Price
Cap concerned was made on or
prior to the Exception Application
Date specified in the Capacity
Auction Timetable and a copy of
the application is included in the
Application for Qualification.
E.7.6.2 If a Participant is seeking a
Unit Specific Price Cap in respect
of Existing Capacity for a
Candidate Unit, but has not
provided evidence that the
Regulatory Authorities have
approved the Unit Specific Price
Cap in the Application for
Qualification, or evidence that
the Regulatory Authorities have
not made a decision although
approval was sought from the
Regulatory Authorities on or
before the Exception Application
date specified in the Capacity
Auction Timetable, the System
Operators shall apply the Existing
Capacity Price Cap for that
Existing Capacity.

E.8.6

133

E.8.6

Offer Price Cap

90

Consequential amendments are required in light of the
changes proposed for E.8.6

E.8.6.1 The Offer Price Cap in
respect of:

(a) New Capacity, shall be the
Auction Price Cap; and

(b) Existing Capacity, shall be
either:

(i)in the circumstances set out in
paragraph E.7.6.1, the Unit
Specific Price Cap; or

(i) otherwise, including in the
circumstances set out in
paragraph E.7.6.2, the Existing
Capacity Price Cap.

E.7.6

134

E.9.1.1(d)

Qualification
Decisions

92

The need for this at the qualification stage is not apparent.

Remove as this assessment can
be concluded at a later stage.

F.4.1.3
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Provisional Why is this only a “reasonable endeavours” obligation? If the Delete the words “use reasonable
135 | E9.2.2 Qualification 93 information is provided later than agreed in the timetable ” E.9.2.7
Decisions then what is the consequence? Does the full timetable slip? endeavours to
Delete E.9.2.3 and E.9.2.4.
Draft a new paragraph (or extend
clause E.9.2.5) to set out the TSO
actions that follow any RA
Provisional The RA process is not relevant to the CMC as the RAs are not response, notice or direction in
136 E9.2.3 & Qualification 03 parties and hence have no obligations under the CMC. The reply to the submission provided
E9.2.4 Decisions RA process needs to be documented elsewhere to ensure under E.9.2.1.
transparent Governance is maintained.
Separately the wider Governance
arrangements must be
considered, consulted upon and
documented.
Delete the words “use reasonable
endeavours to”.
The “reasonable endeavours” obligation is inappropriate. If
- the timing under E.9.2.2. is a requirement and the RAs are If the arrangements are set up
Provisional K L . s .
I deemed to have responded if nothing is received within 5 such that timetabled dates are
137 | E9.2.7 Qualification 93 . K : ) ) E.9.2.2
Decisions working days then full compliance with the timetable can be missed then there must also be a
achieved and no “reasonable endeavours” waiver is needed. provision that any subsequent
auction timetable dates are
extended by the duration of any
delay.
. Clarify what circumstances will
Final . . . K
P It is unclear what changes can or will occur between the RA drive a change that requires the
138 | E9.3 Qualification 94 - P - .
Decisions approval of the Provisional Qualification Decisions actions contemplated under
E.9.3.
Clarify the process as the current
. There is no indication what process is to be followed where drafting leaves uncertainty. It
Final there is no material difference. would leave a more concrete
139 | E9.3.1 Qualification 94 . . L audit trail if the TSOs were
. If there is no notice then the provisions of E.9.3.6 are . . R
Decisions irrelevant? What are the triggers? requ!r.ed t.o SmeAIt.the Final
Qualification Decisions to the RAs
in all circumstances.
Final Delete the words “use reasonable
140 | E9.3.2 Qualification 94 Same comment as for E.9.2.2 ” E.9.3.8
. endeavours to
Decisions
Delete E.9.3.4 and E.9.3.5.
Draft a new clause (or extend
clause E.9.3.6) to set out the TSO
actions that follow any RA
141 Final The RA process is not relevant to the CMC as the RAs are not response, notice or direction in
E9.34 & Qualification 9 parties and hence have no obligations under the CMC. The reply to the submission provided
E.9.3.5 Decisions RA process needs to be documented elsewhere to ensure under E.9.3.1.
transparent Governance is maintained.
Separately the wider Governance
arrangements must be
considered, consulted upon and
documented.
Delete the words “use reasonable
endeavours to”.
The “reasonable endeavours” obligation is inappropriate. If
Final the timing under E.9.3.2. is a. requiltem.ent anFi the RAs are If the arran.gements are set up
122 | £93s Qualification 94 deemed to have responded |f nothlng is rece.lved within 5 su.ch that timetabled dates are £932
Decisions working days then full compliance with the timetable can be missed then there must also be a
achieved and no “reasonable endeavours” waiver is needed. provision that any subsequent
auction timetable dates are
extended by the duration of any
delay.
Publication of "
143 | £9.4.1 Qualification 95 | same comment as for E.9.2.2 and E.9.3.2 Delete the words “use reasonable
Results endeavours to

40




Relevant

Cross-
I-SEM CMC . . Suggested Drafting Change to Reference
ID Reference Short Title Page Commentary / Explanation the CMC ST
impacted
section
Reconsideration . . . . Amend clause to include
144 | E.10.3.3 of Reviewable 96 If a change is made, should the |nf0rmat|on provided under obligation to re-publish the
. Clause E.9.4.1 not also be re-published? . .
Decision information as per Clause E.9.4.1
Reconsideration
. . . 5 . .
145 | £1036 of Reviewable % Is it legally viable to hold with the results? If so what is the This is a fundamental flaw and

Decision

consequence if there is a loss (to either the party or others)?

needs to be addressed.
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“...The purpose of the Capacity Auction is to.... (b) allow
Participants in the Capacity Auction to specify the price they
wish to be paid for Awarded Capacity and to establish the
146 | F.1.11 Purpo'se of . 99 duration of Awarded Capacity” Revise Code accordingly.
Capacity Auction
This is incorrect: Market participants do not specify the price
they wish to be paid, they specify the minimum price they are
willing to accept.
Remove these clauses and just
include the actions that are
required by the TSOs following
The demand curve is an input into the CMC and therefore notification of the Demand Curve
stating that the RAs will determine the Demand Curve and by the RAs.
stating what it shall be is not appropriate for the CMC.. For Clause F.3.1.7 already provides for
F.3.1.1to example, the governance over how the Demand Curve is what happens in circumstances
147 F.3.1.6 Demand Curve 100 determined is not covered by the CMC and hence there is a where nothing is received from the
risk F.3.1.2 becomes out of step thereby requiring a RAs,
modification to the CMC for an input that is determined The wider Governance
outside the CMC arrangements for the methodology
and application thereof to define
the Demand Curve need to be
established outside the CMC.
“The Demand curve shall... limit the frequency of outcomes at
the Auction Price Cap”
148 | F.3.1.2 Demand Curve 100 It is not clear why this should be an objective of the shape of Remove this clause as per above
) comment.
the demand curve. If the auction repeatedly cleared at the
cap that could be an indication either that the demand curve
were too far to the right, or that the price cap were too low.
“(c) there may be no more than two values of i with the same
quantity (Qi), and where the are two values of i with the
same quantity (Qi), the values of i must be adjacent and the
value for price (Pi) for the lower value of i must exceed the
value of price (Pi) for the higher value of i; (d) except as
contemplated by paragraph (c), the price (Pi) associated with
point i must strictly decrease as the quantity (and i)
149 | F.3.15 Demand Curve 100 increases;” Amend Code accordingly.
There is no conflict between (d) and (c) and hence the
qualification “except as contemplated by paragraph (c) only
confuses”. (c) says that there may be only two price-quantity
pairs for which quantity is the same and price must be
decreasing as the index number of the pair increases. (d) says
that price must strictly decrease with quantity.
Determination of Timings for communications are not specified for many of
Local Capacity 101- . . . Timelines should be defined more
150 | F.4 Constraints for a 102 the communications contemplated by this section (e.g. precisely.
. : F4.1.7 & F.4.1.8)
Capacity auction
Clarify what is necessary and the
Determination of It is not clear why the determination under F.4.1.1 is related timings for when the identification
151 | Fa13 Local Capacity 101 to the qualification process. The qualification process stands of units that could solve locational £9.11

Constraints for a
Capacity auction

alone and the identification of qualified units that can solve
locational constraints can be identified later.

constraints needs to be concluded
(there is no obvious need until just
prior to running the auction)
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“Where as a result of an assessment under paragraph
F.4.1.1, the System Operators determine that a Local
Capacity Constraint is not expected to be satisfied by Existing
Capacity or New Capacity from a Capacity Market Unit or a
combination of Capacity Market Units, then the System
Operators shall propose a reduction in the MW minimum de-
Determination of rated capacity quantity for the area to which that Local
152 | Fa1s Local Ca.pacity 102 Capacity C.on.stn?’int applies to the level that they determine Amend Code accordingly.
Constraints for a can be satisfied.
Capacity auction
The System Operators should not be able to reduce the
amount that they plan to procure from constrained areas
because they do not “expect” sufficient capacity to be
available (albeit this is subject to regulatory approval in
F.4.1.7). To do so risks procuring insufficient capacity in
constrained areas.
F4168 Eﬁ_f:;r?:t;()c?t These paragraphs appear to be inconsistent. Under F.4.1.6
153 o . pacity 102 the RAs are to be notified but then under F.4.1.7 the RAs are Amend Code accordingly. F.8.2.2
F.4.1.7 Constraints for a .
; . asked to approve a lower local requirement?
Capacity auction
Determination of
Local i ) ) R h if
154 | F.4.1.9 oca Ca.pauty 102 “reasonable endeavours” is not appropriate .emove the words and. speclly a
Constraints for a timeframe for responding
Capacity auction
D inati f
etermlnat!on © Should the SOs be able to reduce the minimum de-rated Minimum de-rated capacity for a
Local capacity X S . . .
155 | F.4.1.12 Constraints for a 102 capacity for a local constraint if no approval has been given local constraint will only be
; B 5 ; .
Capacity auction (not responding can’t be an acceptance)? changed if approval has been given.
Determination of
156 | F4.1.13 Local Capacity 102 As this F.4 pr'ocess is occur'ring prior to the auction, it is not Amend Code accordingly. 822
Constraints for a clear how this paragraph fits.
Capacity auction
Use of “reasonable endeavours” is not appropriate.
Publication of L, U . . Remove reference to “reasonable
. ) It isn’t clear if this is an update to the Auction Information ”
157 | F.5.1.1 Final Auction 103 . . s endeavours F.5.1.2
Parameters Pack information. If so is this supposed to be an update to
the “indicative” figures included in the Auction Information
Pack (see comments on section D.3 above)
If this i ide final fi h
putctonet gt e et e | e it e or e
158 | F.5.1.2 Final Auction 103 ginaty gures, then all tt and the ASP Curve and the
from D.3.1.2 that are referenced as Indicative should be . .
Parameters e . parameters listed in F.16.1.1.
updated with final figures
159 | F.6.1.1 Eg;ner:\umcatlon 103 First reference to authenticated communication codes. Please clarify what this means.
The System Operator must tell the Participant whether its
offer complies (F.6.2.3), however the Code does not specify
Capacity Auction 104- xvhen or hovx{ qui.ckly and speciﬁss that the System Ope'rators Rev?se drafting t.o provide greater
160 | F.6 L have no obligation to follow up” (F.6.2.4). Non-compliant clarity and certainty where
Submissions 105 X . . . s
offers get overwritten with deemed bids which are at the indicated necessary.
offer price cap for the capacity in question, but defined as
flexible (See rule F.7.1.3).
Not clear what the offer structure is. Incremental quantities
161 F.7.1.1)a)( | Capacity Auction 104 could be interpreted as for example, for a 100MW units, Ensure the offer structure is clearly
ii) Offers 40MW at X, 35MW at Y and 25 MW at Z. Alternatively the defined
P,Q pairs could be (40,X), (75,Y) and (100,2).
Itisn’t clear why the SOs should have any discretion to
Inputs for the approximate the Demand Curve. If the Curve needs to be
162 .8.2. ) ) 1 e ) D
6 F8.23 Capacity Auction 06 specified in a certain format then they should ensure that the elete the paragraph

RAs decision provides the Demand Curve to that specification
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Determlr'1at|on of The drafting references the same paragraph — “....paragraphs | Should it be “....paragraphs F.8.3.4
163 | F.8.3.2 the Auction 107 ” "
) . F.8.3.40rF.83.4 .. orF.8.3.5 .."?
Clearing Price
Determination of The reference to F.8.3.2 seems incorrect as nothing is
164 | F.8.3.4(b) | the Auction 107 ) D J Should the reference be to F.8.3.5?
. . determined by F.8.3.2.
Clearing Price
F.8.3.5 introduces the net social welfare calculation. The
description in the Code is inexact and may lead to confusion.
The code does not define a concept it relies upon, referred to
as the “maximum quantity offered”, which we presume to
mean simply the “quantity offered”.
N For a flexible offer, one of the key parameters “q” is defined
Determination of " K . . .
A only as “any value between zero and the maximum quantity Revise Code to provide necessary
165 | F.8.3.5 the Auction 108 ” ) ; . - ;
. . offered”. In practice, as shown in the diagrams that follow, q | clarity and certainty
Clearing Price e . .
has a very specific interpretation for flexible plant:
- the (maximum) quantity offered if CQS+q is less than
the Demand Curve Quantity (Qx) at the offer price (P;);
or
- the Demand Curve Quantity (Q,) at the offer price (Qi)
less CQS, if CQS+q is greater than the Demand Curve
Quantity (Qx) at the offer price (P;).
Determination of In the last sentence replace “take”
166 | F.8.3.6 the Auction 109 Typo in note below the graphs . ” P
. . by “taken
Clearing Price
The code introduces a concept of the “unconstrained market
Determination of schedule” in para F.8.3.7 and then does not use this concept
167 | F.8.3.7 the Auction 109 at any other point in the document. If this concept is Revise Code accordingly.
Clearing Price important, it should clearly refer to the concept elsewhere,
otherwise the definition is redundant.
Abandonment of the Code’s
“Cumulative price-quantity cleared” appears only once in the nomenclature at this crucial point
Determination of . p q Y .pp X y” A in the Code obstructs a careful
. Code, which is in this paragraph. Having defined “price- .
168 | F.8.4.2 the Auction 109 . ., R reading.
Clearing Price quantity pairs”, the Code now abandons them in favour of
price-quantities” for reasons that are not clear. Revise Code so that it is clear and
unambiguous.
N In principle it could either be the
Determination of ., o . . . . . . .
. Itisn’t clear what “price” is being used in this context. Is it price of the offer in question or the
169 | F.8.4.2(b) the Auction 109 P K . ) R . .
. . the “price” from the P/Q pairs or the Clearing Price? Auction Clearing Price.
Clearing Price : Up o ;
Clarify what “price” is being used.
This paragraph inaccurately describes the “objective” of the
Determination of System Operators. What is described is the objective Revise Code to provide necessar
170 | F.8.4.2 the Auction 109 | function of any algorithm that the System Operators might P ¥

Clearing Price

employ, subject to the constraints set out in paragraph
F.8.4.3 and F.8.4.4.

clarity and accuracy.
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171

F.8.4.3
(and
F.4.1.13
and
F.8.4.4(g))

Capacity Auction
Clearing

109

F.8.4.3 contains the provision which implements the first
bullet in paragraph 5.5.1 of the CRM LI Decision Paper, that
new build plant will only be able to get a multi-year reliability
option if they are in merit. The Code describes all new build
plant aiming to get a multi-year reliability option with offers
higher than the Auction Clearing Price as being “cleared to a
level of OMW” (which is presumably equivalent to not “being
cleared”).

However, it is unclear how the second part of that Decision is
implemented in the Code —i.e.

Paragraph 5.5.1 of the Decision states that:

“Exceptions [to the rule that multi-year contracts may not be
awarded to resolve local capacity constraints] may be made
on a case-by-case basis if the minimum requirement in a
nested zone cannot be met in any other way. However,
where a New Build capacity provider has bid above the
clearing price, and the minimum requirement can be met by
awarding 1 year contracts to existing capacity in a nested
[zone] with a higher[-]priced bid, preference will be given to
the existing capacity which only requires a 1 year contract.”
[text in square brackets added for clarity]

The following is our understanding of how the above is
implemented in the Code but it is far from clear and needs to
be clarified clearly and unambiguously in the Code drafting:

F.8.4.3 seems to implements the exceptions foreseen in the
second bullet of paragraph 5.5.1 CRM LI Decision Paper in
conjunction with two further paragraphs: F.4.1.13 and
F.8.4.4(g).

F.4.1.13 of the Code implements this decision by providing
an exemption from the requirement not to clear capacity
requiring Multi-Year contracts if doing so will “reduce the
risk” of not satisfying local capacity constraints:

“The Regulatory Authorities may by written notice to the
System Operators exempt one or more Capacity Market units
from the application of paragraph F.8.4.3 if the Regulatory
Authorities consider doing so will reduce the risk of not
satisfying a Local Capacity Constraint in the Capacity
Auction”.

F.8.4.4(g) further provides that plant receiving this
exemption must only be cleared in the auction if the auction
cannot clear with existing plant:

“price-quantity pairs relating to a Capacity Market Unit to
which paragraph F.8.4.3 applies and which has been
exempted under paragraph F.4.1.13 are not to be cleared to
satisfy a Local Capacity Constraint until all Capacity Market
Units with an offered capacity duration of one year that
contribute to satisfying the Local Capacity Constraint have
been cleared.”

Therefore, provided that paragraph F.8.4.4 still applies even
when the Alternative Auction Solution Methodology set out
in section M.5 is used, shorter term contracts will always
take precedence over longer term contracts for the purpose
of resolving transmission constraints under the Code.

Clarify and amend Code accordingly
to make it clear and unambiguous
how the LI Decision is being
implemented in the Code.
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F.8.4.4 (c) and F.8.4.5 impose the restriction that price
quantity pairs lower than a given fraction of the Auction
Clearing Price must also clear as they would in the
unconstrained schedule. The “Offer Price Clearance Ratio”
(OPCR) is “0% or such higher percentage (but less than 100%)
£.8.4.4(c) Determlr.1at|on of asis de.te.zrr?lneqfrom time to t/rrrfj by the Regulatory Clarify and amend Code drafting
172 & F.8.A5 the Auction 110 Authorities”. 1t is not clear why it is necessary for the OPCR accordingl
T Clearing Price to be less than 100%. Adopting a value of 100% would mean gl
that all capacity not procured in the unconstrained schedule
would be additional to the unconstrained schedule (similar
to the provisions in M.5.1.6 (b).) Neither is it clear what the
purpose of the square brackets around this paragraph or
F.8.4.5s.
F.8.4.4 (d) imposes the restriction that “price quantity pairs
relative to the same Capacity Market Unit shall be cleared in
order of increasing price”. This rule may be fine for plant
which win ROs in the unconstrained schedule because, even .
. . N X One way to address these issues
if the plant had falling costs of capacity, it could bid a . o
. . . R R . and provide flexibility that would
combined price-quantity pair for the entire capacity of the X R .
R R . benefit the market is to provide the
plant that would also likely be socially optimal. However, . R
R X R facility to make mutually exclusive
this rule may not work well for plant which are required for . X
L R R bids into the market such that if the
system security in constrained areas. For instance, a CCGT . R
. o ) o primary bid would not clear that
N might be able to retire its steam turbine and function instead .
Determination of as an OCGT at lower (total) cost, but at a higher cost per MW the secondary bid could be
173 | F.8.4.4(d) | the Auction 110 e soutatahig P considered.
. . of capacity, either now or at some point in the future. It may
Clearing Price X R Such an approach would enable the
be cheaper for society to accept the reduced capacity and Lo .
. ) CCGT bid in the example in the
bear the lower total cost if the steam turbine was not also :
. commentary to be assessed and if
must run. However, the CCGT would not be able to submit a
. . that would not clear, then for the
lower bid for the steam turbine than for the OCGTs. X
OCGT option to be assessed.
This is a similar concern to one we have that the current ) .
L Amend Code drafting accordingly.
arrangements do not facilitate a normal approach to re-
powering a site that would see existing capacity remain and
its closure to dovetail with the commissioning of the
replacement capacity.
F.8.4.7(b)( Determination of
174 iii o the Auction 111 Typo — reference to F.8.4.6(a)(ii) should be to F.8.4.6(b)(ii) Change to refer to “F.8.4.6(a)(ii)”
Clearing Price
F.8.4.8 describes the methods that the TSO will use to
optimise the choice of price-quantity pairs. To make the
Code more readable, this paragraph should sit before
paragraph F.8.4.2 and explain that it is conducting a
constrained optimisation exercise. The role of the “objective
function” and the “constraints” in the description would then
ouemiatonof | | bprerindcoudcanty e olanat st
175 | F.8.4.8 the Auction 112 | addtionto A ¥ We 4 Revise Code accordingly.
Clearing Price objective” set out in F.8.4.2 does not sit above any other
g requirements of the Code (such as the additional set of
constraints set out in section M.5 in the case of interim
arrangements). In particular, a cold reading of F.8.4.8 could
suggest that any solution which provides the highest value of
social welfare as defined by F.8.4.2, may be adopted, when in
fact the intent behind this rule is that this optimisation is
constrained the intervening paragraphs.
N Such a short time restriction (i.e. 24
Determination of hours) is not necessary in the
176 | F.8.4.8 the Auction 112 The need for a time restriction is unclear X v .
Clearing Price context of a capacity auction.
Suggest this restriction be relaxed.
There are a number of instances where it is stated “The F02.1
Capacity Auction 112- | System Operators shall use reasonable endeavours ...”. There | Remove all instances of “use Y
177 | F.9 . - “ ” ” F.9.3.4,
Results 115 is no need for the provision of any “reasonable endeavours reasonable endeavours to F951

leeway.
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Relevan

t Cross-
I-SEM Suggested Drafting Change to the R::::)er"
ID cMmC Short Title Page Commentary / Explanation 88 ] g
cMmC any
Reference .
impacte
d
section
178 | F.9.4.2(d) gzsjl?sty Auction 114 This is an entirely inappropriate clause. Delete clause
Chapter G:- Registries and Settlement Data
ID II-RSeEfZ::n“:: Short Title Page Commentary / Explanation Suggested Drafting Change to the CMC ':::e::::nf:\ii-eze::::;) c:
Qualification and Please clarify thaF these are
Trade Register and two separate registers and that Confirm separation of registers and
179 | G.1&G.2 . 116 the MO only has access to
Capacity & Trade - o access controls
Register Awarded Capacity within the
€ Capacity & Trade Register
The MO doesn’t need access to
all the information and under
general Data Protection
Capacity & Trade requirements the MO should
180 | G.2.1.2 Repister 116 only have access to information | Note the restricted access for the MO G.2.1.5
g they need to settle the market
which is limited to information
relating to awarded capacity
only
) Under sub-para (b) add the words “but
181 | G.2.1.5 Ezpii::/ & Trade 116 | AsforG.2.1.2 only in respect of Contract Register G.2.1.2
€ Entries for Awarded Capacity”
. Wh “ :
182 | G.3.1.5(b) Comm.lssmned 117 . at d.oei decreasing Correct the drafting
Capacity increasing” mean?
How robust and what
183 | General testing/assurance in place on Amend Code accordingly.
these systems?
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Chapter H:- Secondary Trading

I-SEM CMC
Reference

Short Title

Page

Commentary / Explanation

Suggested Drafting Change to the
(o' [

Relevant Cross-Reference
for any impacted section

184

H.3.1.4

Design of
Products

120

This only contemplates a
review after the
commencement of the CMC
but there is no reference to
defining products that can be
traded immediately following
completion of the first capacity
auction

Insert an obligation to consult on
products 6 months in advance of the
first capacity auction.

185

H.3.2

Price caps

Any Price Caps will need to be
sufficiently large to reflect the
fact that the value of the
traded RO could be extremely
high if for example there is a
very high risk of an extended
period of FASP over the period
covered by a Product. It is not
clear how the RAs plan to
access this in their
determination

Clarify how the RAs will ensure the
price cap will not distort the market

H.7

186

H.3.2.1

Price Caps

120

The price caps of secondary
product should defined dated
when they are set by the RAs.

Change ‘From time to time’ with a
more defined timeframe.

187

H.3.2.2

Price caps

This contemplates SO seeking
RA approval whereas H.3.2.1
states the RAs will determine
and H.3.2.3 is similarly RA led.

Delete the paragraph

188

H.4.1.1

Secondary Trade
Auction Calendar

20 days notice is insufficient.
The calendar should be
published on a fixed date e.g.
linked to the T-1 Auction date
for year T such that there is
more clarity on the timetable.

Set an Obligation to publish the
calendar on a defined date.

189

H4.1.1

Secondary Trade
Auction Calendar

121

How frequent are the
secondary trade auctions.
What determines when the
SO’s decide to conduct an
auction?

Clearer indications as to the
regularities of auctions.

190

H.4.1.2

Secondary Trade
Auction Calendar

Potential conflict of interest —
how can TSO update calendar
to suit?

Amend Code accordingly.

191

H.5.1.3

Secondary Trade
Info Pack

122

How will the Product Forecast
Capacity Quantity Scaling
Factor be determined by the
system operator? Given this
has such a prominent role in
secondary trading the
principles behind setting these
forecasts and the detailed
methodology used by the
system operator should
therefore be clearly set out. A
similar approach as taken to
the de-rating methodology
could possibly be adopted.

Amend Code accordingly.

192

H.7.1.2(c)

Secondary
Auction Bids

123

The bid price is the maximum
price the bidder is willing to
pay and the reference should
be to a lesser price and not a
greater price

Replace “greater” with “lesser”
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I-SEM CMC
Reference

Short Title

Page

Commentary / Explanation

Suggested Drafting Change to the
(o'[

Relevant Cross-Reference
for any impacted section

193

H.8.1.1(d)(ii)

Secondary
Auction Clearing
price

126

The clearing price should be
the mid-point between the
highest Bids and Offers
cleared.

Amend Code drafting accordingly.

Chapter I:- Obligations Associated with Awarded Capacity

I-SEM CMC
Reference

Short Title

Page

Suggested Drafting Change to the

Commentary / Explanation cme

Relevant Cross-
Reference for any
impacted section

194

1.1.1.1

Obligated Capacity
Quantity

128

In accordance with H.1.1.1, a
sale of an obligation in the
Secondary Market means
the seller is taking on an
increased Capacity
Obligation. Hence the total
Obligation should be the
Capacity Awarded in a
Capacity Auction for the
Year PLUS any Capacity Sold
in a Secondary Auction LESS
and Capacity boughtin a
Secondary Auction —i.e (a)
plus (c) minus (b)

Swop clauses (b) and (c) round to
ensure the correct Obligated
Capacity Quantity.

195

1.2.1.1

Obligations
associated with
Awarded Capacity

128

There should be a
waiver/derogation from the
obligation to pay Difference
Charges where the Awarded
Capacity is unable to access
any of the energy markets
for reasons beyond their
control, including for
example because of
electricity or gas network
outages, failure of the TSOs
to dispatch the capacity
despite the capacity being
available and having offers
in place (for any reason
including the need to hold
back the capacity for reserve
or TSO forecasting errors,
etc), or other Force Majeure
events.

Amend Code accordingly.

Force Majeure and
Obligations associated
with Awarded Capacity

196

1.2.2.1(c)(ii)

Obligations
associated with
Awarded Capacity

128

Why is this necessary to Clarify and amend Code
include in CMC? accordingly.

197

1.2.1.2(b)

Obligations
associated with
Awarded Capacity

129

If there are breakdowns
across the Aggregated
generator Fleet then there
may be circumstances where
the capacity is less than the
Delete the paragraph
Obligation. paragrap
The only obligation where
capacity is less should be to
make difference payments.
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Chapter J:- Delivery of Awarded New Capacity

I-SEM CMC
Reference

Short Title

Page

Commentary / Explanation

Suggested Drafting Change to the
cMC

Relevant Cross-Reference
for any impacted section

198

Delivery of
Awarded New
Capacity

130-144

There is no reference to
Storage Units or Hybrid Units
(Generation and Storage)

Amend Code accordingly.

199

1.2.1.1 b (ii)

Implementation
Plans

130

“Commencement of
Construction Works”

The exclusion of site
preparation is too ambiguous
in the description of work
specific to the on-site
construction in the
requirements to satisfy the
Commencement of
Construction Works

In order ensure the safeguard which
is being sought, yet protect against
disputes on interpretation, a number
of options could be included, such if
works relating to a certain
percentage of Total Project Spend
has commenced, this requirement
should be satisfied.

200

1.2.1.4 (a)

Milestones

132

If a later Milestone is
achieved there should be no
requirement to report on
earlier Milestone.

Remove “if it is satisfied” and replace
with “if the”

201

J.2.15

Information
Requests

132

The request for information
needs to be reasonable

The system operators acting
reasonably, may request additional
information or an inspection which to
assess progress

202

J.2.1.6 a (ii)

Substantial
Completion

132

If a Major Milestone is
delayed but the overall
programme can be achieved
the prior written approval of
the System Operators should
not be required. This
requirement substantially
increases risk.

Insert “if Substantial Completion” will
also be delayed”

203

1.2.1.7

Substantial
Completion

132

There needs to be an
adjustment to the Milestones
if there is a delay by the
Transmission Licensee or
Distribution Licensee which
results in a delay to the
connection. Developers
cannot take this grid risk.

Amend drafting accordingly.

204

1.4.2.3

Implementation
Progress Reports

136

The reporting schedule
should be included in the
Capacity Auction Information
Pack

Amend drafting accordingly.

205

1.4.3.2(b)

Verification

138

See comment on Director’s
certification at E.3.1.4(g)

The CMC should neither require
Directors’ certification contemplated
above, nor extend the requirement
for Directors’ certification

206

Remedial Actions

138

The requirement for System
Operator, under this Code,
approving a change to EPC
contractor or supplier of
major piece of equipment
should be removed.
Technical changes will need
to be agreed through the
Connection Agreement.

Amend drafting accordingly.

207

1.6.1.3 (a)

Termination of
Awarded New
Capacity

141

If a Connection Agreement
lapses there should be
remedy provisions.
Amendments to the
Connection Agreement
should not trigger
termination.

Amend drafting accordingly.

208

16.1.3(d)

Termination of
Awarded New
Capacity

141

This right should be restricted
so it does not capture errors
which do not impact on
Awarded New Capacity or
Major Milestones

Amend drafting accordingly.
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Chapter K:- Exchange Rates

I-SEM CMC
Reference

Short Title

Page

Commentary / Explanation

Suggested Drafting Change to the
cMmC

Relevant Cross-Reference
for any impacted section

209

K.2.1.2to
K.2.1.4

Methodology

145

The TSO obligations to
provide information to the
RAs on possible
methodologies should sit as
part of the TSO’s CMC Licence
Obligation rather than being
part of the CMC.

The CMC only needs
reference the TSOs
obligations to apply the
approved methodology and
the timeframe by which that
must be completed.

Delete Paragraphs H.2.1.2 to k.2.1.4.

210

K.2.1.8

Methodology

145

Once the Exchange Rate is set
and is used by participants
when either bidding in an
Annual Auction or trading in
the Secondary Market, any
later change as proposed by
this clause would undermine
the commercial position of
the participant. Once set,
there should be not further
change and any exchange
rate used in that Annual or
Secondary Auction must be
fixed for that trade.

It may be that new exchange
rates could be published prior
to a different auction but that
exchange rate must only be
applicable to trades
transacted in that auction.
That new exchange rate
cannot be applied to the
trades conducted in previous
auctions since that would
undermine the transaction.

Confirm that the exchange rate that
applied at the time of any auction
will apply to all settlement in respect
of that Awarded Capacity for the
duration of its term.

All data publications should be
included in Appendix G

211

K.2.1.8

Methodology

145

Typo in last word of line 1 —
“then” should be “the”

Replace “then by “the”

51




Chapter L:- Data and Information Systems

ID IRSeEf:\e,:ecrrec Short Title Page Commentary / Explanation Suggested Dra;tll\:g EauEERolle F:::e::::;;s:te:e::r;:’c:
L2.2.1& Submission of These two clauses seem to . I
212 1311 data 147,149 state the same thing? Clarify and remove duplication.
Remove the condition that the data
The participant can confirm is not received until it has been
the date of delivery in valiadated and where there is a data
accordance with B.26.2.6 but | validation error, then add an
it will not know if or how long | obligation for the TSO to inform the
it takes the TSO to participant (separate to L.3.1.4 and
“successfully complete initial 1.3.1.5).
validation checks”. The time
should just be the delivery
time. If there is a separate
Submission of issue over the validation then
213 | 1313 data 149 the TSO should be obligated L.3.1.6(b)
to inform the participant
such that revised data can be
submitted since otherwise
the participant will be
assuming it has met its
obligations in full.
Also a typo on second last
line — Should be “data as” Insert a space in “dataas” to read
“data as”.
Chapter M:- Interim Arrangements
5 Relevant Cross-
ID I'SEM CMC Short Title Page Commentary / Explanation Suggested Drafting Change to the Reference for any
Reference cMmC R .
impacted section
. . 155 o .
514 | M2.11 First Capacity Squa.re Bracket detail still to be Amend Code accordingly. cMC
Year provided
. 155 o
215 | M3.1.1 Trapsmonal Squa.re Bracket detail still to be Amend Code accordingly. cMC
Period provided
This seems back to Front? You would
Local Capacity think they should determine local Until further notice, all auctions
216 M.4.1.1 R 156 capacity constraints until they are should take into account locational
constraints .
told to stop. constraints
Does 5.1.6b contradict this 4.1.1 in
Local Capacity that the alternative solution Until further notice, all auctions
217 | M4.1.1 R 156 methodology seeks to satisfy local should take into account locational
constraints ) e .
constraints regardless of if itis a T-1 constraints
auction or T-4
Where the T§OS have an obligation Ensure that any obligations that
to interact with the RAs, that should K
. be defined in the TSO licence and relate.to TSQ/RA engag.ement 'S
Alternative should not form part of the CMC. established in the TSO licence
218 M.5.1.2 Auction 156 obligations.
Solution Further, we would expect any The CMC only needs to reflect how

alternative solution must be
consulted upon with the market
participants by the RAs.

decisions that change the operation
of the CMC are to be enacted.
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I-SEM CMC
Reference

Short Title

Page

Commentary / Explanation

Suggested Drafting Change to the
cmcC

Relevant Cross-
Reference for any
impacted section

219

M.5.1.2 to
M.5.1.4

Alternative
Auction
Solution

156

Any revised auction solution must be
clearly defined and documented
with strict change control conditions
applied to ensure that the purpose
and intent of the solution in clear
and cannot be adjusted without
proper governance.

Ensure that the detailed objectives,
functionality and operational
procedures are fully documented
(e.g. in the same way as the MSP
software is currently documented
in Appendix N of the TSC.

M.5.1.6

220

M.5.1.5

Alternative
Auction
Solution

156

M.5.1.5 suffers from the same
problem faced by F.8.4.8, i.e. that it
does not clarify the “solution that
produced the highest value
calculated in accordance with
paragraph F.8.4.2” is constrained by
the rules set out in F.8.4.3-F.8.4.7.
Indeed, in this case, a further set of
constraints also apply.

Clarify and amend Code
accordingly.

221

M.5.1.6

Alternative
Auction
Solution

157

M.5.1.6 sets out the “principles”
underpinning the interim
arrangements. In practice, these
“principles” are constraints that
should be applied to the algorithm
and its design. In practice, these
constraints are that all inframarginal
capacity in the unconstrained
capacity schedule will also feature in
the capacity schedule, except for the
price setting offer, if it is inflexible.

M.5.1.6 should also clarify whether it
augments or replaces, the
constraints set out in F.8.4.4-F.8.4.7.
(the Code does not say which).

Clarify and amend Code
accordingly.

222

M.5.1.6(c)(ii)

Alternative
Auction
Solution

157

The reference to F.8.3.2 seems
incorrect as nothing is determined
by F.8.3.2.

Should the reference be to F.8.3.5?

223

M.6.1.1

Secondary
Trading

157

The purpose of this paragraph isn’t
clear. Is the intent to suspend
Secondary Trading until the RAs give
notice that Secondary Trading will
commence? If so it would be simpler
to state this.

Clarify the intent and re-draft to
capture the intent.

224

M.6.2.1(d)

Impact on
capacity and
Trade Register

There is no indication of the price
that is to be associated with the
notional Secondary Trade. We are
not aware of any discussion on this
but is it intended that the price will
be the capacity price that applied to
the unit in the registry?

Clarify the price to ensure
settlement under the TSC works
properly

225

Modifications

We disagree with the proposals to
enable unilateral change to the CMC
without any appropriate governance
or engagement with participants.

As noted above in response to
Section B.12, we believe the
Modifications arrangements in the
CMC should be the same as have
operated in the TSC over the last 10
year.

Adopt the existing TSC
Modifications arrangements and
use the Urgent Modifications
arrangements to address any
shortcomings identified
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I-SEM CMC
Reference

Short Title

Page

Commentary / Explanation

Suggested Drafting Change to the
cmcC

Relevant Cross-
Reference for any
impacted section

226

Start of New
Trading

Arrangements:

Modification)

Notwithstanding comments as to
whether such a system is
appropriate, as drafted this section
appears ot provide the SO almost
unfettered discretion and in
particular provides for no oversight
or participation by parties to the
CMC. This is inconsistent with the
approach in relation to the draft I-
SEM TSC, in particular:

e SO should be required to seek
the views of the participants as
to whether the criteria under
M.7.1.1 have been engaged.

e Participants should be consulted
—ie, their views sought within
discrete timeframes

SO should be required to reflect

those participants views when

seeking approval of the RAs.

See comments this provides the SO
unfettered discretion, provides for
no oversight at all in relation to the
participants, and is inconsistent
with the approach taken in the
draft |- SEM TSC- in particular
leaves out the steps contemplated
in the draft I-SEM TSC under its
paragraphs (H2.2.2; H.2.1.3 &
H2.1.4

Inconsistency with
draft I-SEM TSC.

227

M.7.1.1(a)(ii
)

Modifications

158

The need to reference the NEMO
rules is unclear as it is not apparent
why there could be any
inconsistency.

Delete the text “the NEMO Rules,”

228

M.7.1.1(b)

Modifications

158

The text refers to “operation of the
SEM”. This is an inappropriate
obligation for the CMC since for
example the "SEM” definition
includes the ex-ante markets.

Replace “SEM” with “CMC”

229

M.7.1.3

Start of New
Trading

Arrangements:

Modifications

158

There should be an obligation in
addition to emailing Participants for
the SO to publish and highlight on
the SO website any such
modification in a manner that
highlights its extraordinary nature as
one made under the Interim
Arrangements

Amend Code accordingly.

230

Parameters
and Prior
Decisions

158-

There are references to “System
Operators” in M.1.1.1 and M.1.1.2
that are inappropriate. The TSOs
should not be approving
“parameters” or making decisions
that affect the CMC given issues over
the potential for conflict of interest
as Eirgrid will be a participant in the
capacity market.

It must be fully clarified that the
TSOS are fulfilling a Capacity Market
Delivery role only and are not taking
decisions that could affect the fair
and efficient operation of the
market.

Remove all references to System
Operators.

231

M.8.1.1

Parameters
and Prior
Decisions

159

The parameters will not be “varied,
amended, re-determined or re-
decided in accordance with this
Code”. The decisions on those
parameters will be made by the RAs
outside the Code and those decisions
will be an input that drives the
functioning of the CMC.

Delete the words “in accordance
with this Code”
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Glossary

Short . Suggested Drafting Change to the Relevant Cross-Reference
ID I-SEM CMC Reference Title Page Commentary / Explanation CMC ey e
As noted in our comments on
paragraph B.7.1, these costs
should be part of the TSO
232 | Accession Fee 160 price control and recovered Amend to align with final structure B.7.1
through an existing tariff
arrangement — e.g. TUoS via
the TSC
. Limb (b) should refer to .
233 Accm.mt Security 160 | “Clause 2.4” as opposed to Amend Code accordingly. Appendix, Clause 2.4,
Requirement " ” page 220.
Clause 2.3
Definition should reference means the price at which the
234 | Auction Clearing Price 162 entire sectiqn (F.8.3) as Capacity Autftion clears, and .is
opposed to just paragraph determined in accordance with
F.8.3.8 paragraph F.8.3.8.
Amend F.9.1.1- so that the
information listed is defined as the
) “Auction Results” are not Auction Results- or amend the
235 | Auction Results 162 actually defined in F.9.1.1 definition so that its clear the info F.9.11
provided und F.9.1.1 are the
“Auction Results”
Is the reference to System
Operator correct? Should it Market Operator
236 | Balancing Market 163 be referring to the Market Amend Code accordingly. .
definition, page 179
Operator? See also Market
Operator definition
Is the reference to F.20
correct? (this deals with .
237 | Capacity Charges 164 “Difference Payments” under | Amend Code accordingly. draft I-SEM trading and
the draft I-SEM trading and settlement code
settlement code
R Where is this agreement
238 Capacity Market 165 actually set out- i.e. where is Supply pro forma agreement. CMC generally
Framework Agreement
the pro forma?
Is the reference to F.18
239 | Capacity Payments 166 (which deals with “Difference | Amend Code accordingly.
Charges” correct?
Reference to F.9.1 only refers
to primary Market prices
Capacity Payment whereas the drafting in Correct definition to reference both
240 Price 166 Appendix F, paragraph 15 F.9.1 and secondary trading results in
specifies the relevant prices H.9
for Primary and Secondary
Trades
What exactly does “region of
the SEM for which Capacity
Auction is held” intended to .
241 | Capacity Zone 166 mean? The draft I-SEM TSC Amend Code accordingly. draft I-SEM Trading and
. . Settlement Code
doesn’t “think” in terms of
“regions”- “thinks” in terms
of “jurisdictions”
242 | Clean 166 How arcle, rer?ewable energy Amend Code accordingly.
sources” defined?
Define CMC to be the Capacity
243 | CMC 166 CMC is not currently defined Market Code” or include under the
definition of Capacity Market Code
Commencement of This is not actually called out
244 . 167 as a defined term inJ.2.1.1 Amend Code accordingly. J.2.1.1 (b)
Construction Works (b)
Are there THREE channels?
Communication Seems like there are only
245 167 TWO channels- perhaps Delete “three” L2

Channel

better to delete “three” so
that it is generic?
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I-SEM CMC Reference

Short
Title

Page

Commentary / Explanation

Suggested Drafting Change to the
cmc

Relevant Cross-Reference
for any impacted section

246

cMC

166

CMC is not currently defined

Define CMC to be the Capacity
Market Code” or include under the
definition of Capacity Market Code

247

Completion of
Network Connection

167

This is not actually called out
as a defined term in J.2.1.2

(b)

Amend Code accordingly.

1.2.1.2 (b)

248

Connected

168

What is the status of the
square brackets around
“Interconnector”- would
have thought they should be
removed

Amend Code accordingly.

249

Default

169

The text refers to “the SEM”.
This is an inappropriate
obligation for the CMC since
for example the "SEM”
definition includes the ex-
ante markets.

Replace “SEM” with “CMC”

250

Difference Charge

170

The drafting of this definition
seems vague- should for
instance “market reference
price” and “strike price” not
be defined terms? This
definition must be reviewed
properly to ensure it ties in
properly with the draft I-SEM
trading and settlement code

Amend Code accordingly.

Draft I-SEM Trading and
Settlement Code

251

Difference Payment

170

The drafting of this definition
seems vague- should for
instance “suppliers” “market
reference price” and “strike
price” not be defined terms?
This definition must be
reviewed properly to ensure
it ties in properly with the
draft I-SEM trading and
settlement code

Amend Code accordingly.

Draft I-SEM Trading and
Settlement Code

252

Dispute Process
Timetable

170

This should be published or
detailed now- which is the
approach taken in the draft I-
SEM trading and settlement
code

Amend Code accordingly.

253

e-fax

170

Not all participants will have
“e-fax” —and its vulnerable
to IT failure- would have
thought that all references to
“e-fax” should also be a
reference to traditional “fax”

Amend Code accordingly.

Where “e-fax” is used

254

Exception Application
Date

172

The term “New Capacity
Investment Threshold” does
not appear to be defined
anywhere

Amend Code accordingly.

255

FDERATE

172

Not defined in Appendix F

Amend Code accordingly.

256

FDERATEQ

172

This does not seem to be
referenced in Appendix F-
there appears to be a
reference to this in Appendix
E, page 207, 3 (b)- but it does
not seem to define the term
and its unclear what the term
is doing

Amend Code accordingly.

Appendix E, 3(b), page
207

257

Final Compliance
Certificate

172

Is it correct to limit this to
wind farms only?

Amend Code accordingly.

258

First Energy to
Network

173

This is not actually called out
as a definition under J.2.1.2

(c)

Amend Code accordingly.

1.2.1.2 ()
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Page

Commentary / Explanation

Suggested Drafting Change to the
cmc

Relevant Cross-Reference
for any impacted section

259

Initial Capacity

175

Initial Capacity is referenced
in Section C.3 and not C.2

Change to refer to “section C.3”

260

Initial Capacity

175

Reference to “C.2” seems
incorrect- should it be “C.3”?

Amend Code accordingly.

261

Licence

178

Typo

Change reference to “Section 10 of
the Electricity (Northern Ireland)
Order 1992 “to “Article 10 of the
Electricity (Northern Ireland) Order
1992”

262

Long Stop Date

178

This is not actually called out
as a defined term in J.6.1.1

(b)

Amend Code accordingly.

1.6.1.1 (b)

263

Mechanical Import
Capacity

179

This is not actually called out
as a defined term in J.2.1.2.

(a)

Amend Code accordingly.

1.2.1.2. (a)

264

Minimum Completion

180

This is not actually called out
as a defined term in J.6.1.1

(a)

Amend Code accordingly.

1.6.1.1 (a)

265

Modification
Finalisation Date

180

Reference to “(if any)”- surely
if there is to be any certainty
the RAs should be required to
specify a date

See comments- remove words “(if
any)”

B.12.3.1

266

NEMO Rules

181

These have not been
published- therefore it is not
possible to comment in
relation to any reference to
NEMO Rules throughout the
CMC

Amend Code accordingly.

cMC

267

Net Going Forward
Cost

181

Definition does not seem
clear- an example of “sunk
costs” is given but what are
“sunk costs”

Does the second reference to
“needs to recover” need to
be removed to make the first
sentence read correctly?

Amend Code accordingly.

268

Net Going Forward
Cost

181

This is not relevant to the
CMC as this is a matter for
the Participant and the RAs
under a process between
them directly. All the CMC
requires is any approval of a
Unit Specific Price Cap.
Furthermore, the definition
of Net Going Forward Costs is
matter yet to be decided by
the RAs.

Delete Definition

269

New Capacity

181

The definition doesn’t
capture replacement capacity
where a unit is re-furbished
or fully re-powered with
replacement capacity which
thereby excludes such
capacity from securing a
contract of greater than 1
year. This CRM decisions
provided for such investment
being able to secure a longer
term contract and hence the
drafting in the CMC does not
align with the decisions

Correct drafting

New Capacity Investment
Rate Threshold

Appendix D: paragraph
4(m)
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270

New Capacity
Investment Rate
Threshold

181

This cross-refers to the cost
of constructing New Capacity
which must exceed the
threshold to enable the
capacity to secure Awarded
capacity with a duration of
more than one and up to 10
years. This does not cater for
replacement or refurbished
capacity.

Correct drafting

New appendi

271

New Definition

n/a

Define what is meant by
“Capacity Auction process”-
used in B.14.1.3 (b)

Amend Code accordingly.

See B.14.1.3. (b)

272

New Definition

n/A

“Qualification Dispute”;
Capacity Auction Dispute”;
“Secondary Trade Dispute”;
“Implementation Dispute”;
“Conflict Dispute” and
“General Dispute”- are all
defined terms which should
be called out in the Glossary-
used in B.14.1.3

Define by reference to B.14.1.3

See B.14.1.3

273

New Definition

169

Define “Defaulting Party”
used at B.13.2.3

Amend Code accordingly.

B13.2.3

274

New definition

170

A “Deregistration Applicant”
is defined in para B.5.6.1- so
term should be called out in
the Glossary

Insert definition of a “Deregistration
Applicant”

275

New definition

170

Define a “Defaulting Party”
used in B.13.2.3

Amend Code accordingly.

B.13.2

276

New definition

The term “Loss-Adjusted
Metered Quantity” is used in
B.7.1.4- not withstanding
comments as to whether
Suppliers should be subject
to a Variable System
Operator Charge- if the term
is to be used it should be
defined

Amend Code accordingly.- define the
term if it is to be used

B.7.1.4

277

Offer Price Cap

182

“Offer Price Cap” is not
actually called out as a
defined term in E.8.6.1

Amend Code accordingly.

E.8.6.1

278

Offer Price Clearance
Ratio

182

F.8.4.5 is in square brackets
and does not appear to be
settled

Amend Code accordingly.

F.8.4.5

279

Product

184

What is meant by a “standard
contract”? will the SO/ RAs
publish a “standard
contract”?

Amend Code accordingly.

280

Product Forecast
Capacity Quantity
Scaling Factor

184

This is not called out as a
defined term in H.5.1.3

Amend Code accordingly.

H.5.1.3

281

Provisional
Qualification Decisions

184

This is not called out as a
defined term in E.9.2.1

Amend Code accordingly.

E9.2.1

282

Secondary Trade
Information Pack

188

This is not called out as a
defined term in section H.5

Amend Code accordingly.

Section H.5

283

Seller Limit

188

This is not called out as a
defined term in H.7.3.3

Amend Code accordingly.

H.7.3.3

284

Start of Performance /
Acceptance Testing

188

This is not called out as a
defined term in J.2.1.2 (d)

Amend Code accordingly.

1.2.1.2 (d)

285

Substantial Completion

189

This is not called out as a
defined termin J.2.1.1 (c)

Amend Code accordingly.

J.2.1.1(c)

286

Substantial Financial
Completion

189

This is not called out as a
defined term in J.2.1.1 (a)

Amend Code accordingly.

J.2.1.1 (a)
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Short

Suggested Drafting Change to the

Relevant Cross-Reference

ID I-SEM CMC Reference Title Page Commentary / Explanation CMC o e T e e
When is this to be
determined? Clearly a key . .
287 | Technology Class 190 concept to understand in Clarify and amend Code accordingly.
relation to CMC?
Temporary Is it correct to limit this to . R
288 Compliance Certificate 190 wind farms only? Clarify and amend Code accordingly.
Transitional Capacit This seems to be defined in
289 ) pacity 192 M.3.2.1 as opposed to Amend Code accordingly.
Auction
M.3.3.1
M.3.1.1 still remains to be
290 | Transitional Period 191 inserted- when will this be Amend Code accordingly.
determined/ inserted ?
Reference also needs to be
291 | Workshop 192 made to a Workshop under Amend Code accordingly.

B.12.9.4
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Appendices and Agreed Procedures

I-SEM CMC

Suggested Drafting Change to the

Relevant Cross-Reference

ID Short Title Page Commenta Explanation X .
Reference I 8 ry/ Exp ! cMC for any impacted section
Appendix D - Qualification See comment on Director’s
292 204 Delet: h E.3.1.4
paragraph 8 Data certification at E.3.1.4(g) clete paragrap ()
Clarifications on charging and . .
293 | Appendix G Data‘ . 210 timelines should be included Prowfje n.ecessary clarity and
Publication certainty in Code.
here
In relation to limb (a) there is
no provision for an
“Estimated” date to be given.
There is a requirement under
B13.5.1to :-
a) specify the particular
Capacity Market Units;
b) specify the date and time
(i.e. not an “estimate”
c) specify terms of
suspension See comments, apparent conflict
between B.13.5.1 & B.13.4.1 needs
AP2: ‘ . AP 2- Thereis a corn‘llct between to be resolvgd, and a copy c.n‘ the ‘ B13.3.1 & B13.3.2;
294 | 2.1.2 limbs (a) Suspension B.13.4.1- which says a Default Notice to be a requirement in
5 B . . . B.13.4.1 & B.13.5.1
and (b) suspension should have connection with a Suspension Order
“immediate effect”- whilst made a requirement under B 13.3 (or
B.13.5.1 contemplates that it B 13.1)
will be at a specified point in
the future.
There does not appear to be
a requirement to serve a
copy of Suspension Order on
the Party concerned along
with a copy of the Default
Notice which should be
remedied
AP2:
311
Suspension
pursuanF toa Code rqum?s p.arty to Step 2, timing , should read:-
Suspension AP 2- | comply within time frames I L .
295 ) Step 2 e - R Within the timelines set out in the
Order Issued in 6 specified in Default Notice- o
X “ e Default Noice
accordance i.e. not “immediate
with paragraph
B.13.3.1 of the
Code
Immediately under the first
box “DEFAULT” surely there
AP2: AP 2- | should not be a “No” process .
296 “Swim Lanes” Step 1 8 leading to RA approval? Amend Code accordingly.
Because there has been no
default
AP2:
1.1
3 . There is no process to
Suspension " X .,
confirm a suspension”-
pursuant to a ;
Suspension Apo. | Suspension order has effect
297 P . Step 10 in accordance with the terms Amend Code accordingly. Adjust swim lanes
Order Issued in 7 . X
of the suspension order, until
accordance

with paragraph
B.13.3.1 of the
Code

either its lifted, or
Deregistration has occurred
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I-SEM CMC

Suggested Drafting Change to the

Relevant Cross-Reference

ID Reference Short Title Page Commentary / Explanation cme S e i S
AP2: These seem contrary to the
3.1.2
. terms of paragraph 13.3.2
Suspension .
which contemplates an
pursuant to a . ; ;
Suspension AP2- immediate Suspension Order
298 p . Steps 1to 3 in respect of failure to Amend Code accordingly. Adjust swim lanes
Order Issued in 9 . .
provide Performance Security
accordance .
. in respect of all of the
with paragraph , .
relevant Party’s Capacity
B.13.3.2 of the K
Market Units
Code
AP2 : Iherg is no proces§ to”
. confirm a suspension”-
Issued in .
accordance AP suspension order has effect
299 with paragraph Step 8 210 in accordance with the terms | Amend Code accordingly. Adjust swim lanes
B.13.3.2 of the of the .sus;.JenS|on order, until
Code either its lifted, or
Deregistration has occurred
AP - AP2- It’s not a condition under
300 | .0 ” Step 1 B.13.3.2 for a Default Notice Amend Code accordingly. Adjust swim lanes
Swim Lanes 11 .
to have issued
Choreography of key events
must be locked down as
these will have implications
for if and how participants
participate and on the Timetable must be robust and
301 | AP3 Timetable AP3- | commercial bids participants pract|§a| to enable partlu‘pants to
9 make. make informed commercial
DS3 is also critical in the decisions.
overall timeline as the DS3
contract position will impact
on a Unit’s participation and
price under the CMC
First step should be Capacity
302 | AP3 9 Auction Info pack in timeline Amend Code drafting accordingly.
as on page 17.
The importance of Scheduled
releases is surely much less
where the primary
communication is “Type 2” —
ie login to the TSOs’ systems.
Release APS- In such instances the primary
303 | APS management 6 issue is likely to be Amend Code drafting accordingly.
etc compatibility of software or
something equivalent and
the functionality and user
manual.
Is this a lesser concern than
under TSC?
If electronic systems are
Id this also incl
304 | AP6 Co'mms down, could this also include Amend Code drafting accordingly.
Failure e-fax? Hence normal fax must

also be a fall-back.
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